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ATTORNEY  GENERAL
Under provisions set out in the Texas Constitution, the Texas Government Code, Titl  4, §402.042  and
numerous statutes, the attorney general is authorized to write advisory opinions for state and local officials.
These advisory opinions are requested by agencies or officials when they are confronted with unique or
unusually difficult legal questions. The attorney general also determines, under authority of the Texas Op n
Records Act, whether information requested for release from governmental agencies may be held from public
disclosure. Requests for opinions, opinions, and open record decisions are summarized for publication in the
Texas Register. The Attorney General responds to many requests for opinions and open records decisions
with letter opinions. A letter opinion has the same force and effect as a formal Attorney General Opinion, and
represents the opinion of the Attorney General unless and until it is modified or overruled by a subsequent
letter opinion, a formal Attorney General Opinion, or a decision of a court of record. To request copies of
opinions, phone (512) 462-0011. To inquire about pending requests for opinions, phone (512) 463-2110.
Note: The Office of the Attorney General submitted notices of
Opinions DM406 and DM407 for publication in the August 13, 1996,
Texas Register (21 TexReg 7619). Due to an error by the Texas
Register, part of the text for the opinions was omitted. The notices
are reprinted here as follows.
Opinions
DM-406. Concerning whether an independent school district board
member who resigns may withdraw the resignation before his or her
successor qualifies for office (RQ-885).
SUMMARY An independent school district board member’s written,
signed resignation that has been delivered to the school board is
effective upon its acceptance by the school board or on the eighth
day after the date of its receipt by the school board, whichever
occurs earlier. A resignation may not be withdrawn after it becomes
effective. Although the board member whose resignation has become
effective must hold over until his or her successor qualifies for
office, the board member’s holdover status does not permit the board
member to withdraw the resignation.
DM-407. Concerning whether a trial judge who, in accordance with
Code of Criminal Procedure article 42.12, places a defendant on
community supervision may allocate money the defendant is to pay
as fees, costs, and fines as the judge chooses and related question
(RQ-802).
SUMMARY Article 42.12, §11 of the Code of Criminal Procedure
prevails over other statutes requiring a convicted defendant to pay
certain costs, fees, and fines. Of course, §19(a) of article 42.12
requires the judge to fix a fee to be allocated towards the cost
of providing facilities, equipment, and utilities for a community
corrections facility. Pursuant to article 42.12, §11(a)(8) of the Code
of Criminal Procedure, the court with jurisdiction over a convicted
defendant who is being placed on community supervision may, but
need not, impose upon the defendant a requirement that the defendant
pay court costs that are otherwise statutorily required. A trial judge
may order that fees collected from a defendant placed on community
supervision be allocated entirely for the purposes set forth in article
42.12, §19. The total amount of the fees allocated for the purposes
articulated in section 19 may not exceed the maximum stated in that
section, however. Any amount collected that is greater than that
permitted in section 19 must be allocated to other purposes the judge
has found will protect or restore the community, protect or restore the
victim, or punish, rehabilitate, or reform the defendant. Furthermore,
the clerk of a sentencing court must allocate the payment made by
the defendant who is placed on community supervision in accordance
with the trial judge’s order. Attorney General Opinion MW-184




ORQ-19. Request from Tom Treadway, Executive Director, General
Services Commission, P.O. Box 13047, Austin, Texas 78711-3047,
concerning whether counties may charge a fee for on line access to
public information under section 552.272 of the Government Code,
which provides parameters under which a governmental body may
charge for access to and copies of electronically maintained public
information, or under §191.008 of the local Government Code, which
authorizes a county to establish a computerized electronic information
system and set a reasonable fee use of the system (ID# 101064-96).
TRD-9611786
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PROPOSED RULES
Before an agency may permanently adopt a new or amended section or repeal an existing section, a proposal
detailing the action must be published in the Texas Register at least 30 days before action is taken. The 30-
day time period gives interested persons an opportunity to review and make oral or written comments on the
section. Also, in the case of substantive action, a public hearing must be granted if requested by at least 25
persons, a governmental subdivision or agency, or an association having at least 25 members.
Symbology in proposed amendments. New language added to an existing section is indicated by the use of
bold text. [Brackets] indicate deletion of existing material within a section.
TITLE 16. ECONOMIC REGULATION
Part II. Public Utility Commission of
Texas
Chapter 23. Substantive Rules
The Public Utility Commission of Texas proposes amendments
to Substantive Rules §23.3, relating to Definitions, and §23.41,
relating to Customer Relations. The proposed amendment will
update references in the rules to state agencies by replacing
existing references with the appropriate current references.
Ms. Jackie Follis, Senior Policy Analyst in the Legal Division of
the Office of Regulatory Affairs, has determined that for each
year of the first five-year period the proposed section is in effect
there will be no fiscal implications for state or local government
as a result of enforcing or administering the section.
Ms. Follis also has determined that for each year of the first
five years the proposed section is in effect the public benefit
anticipated as a result of enforcing the section will be to ensure
that the rules provide accurate references to state agencies.
There will be no effect on small businesses as result of enforcing
this section. There is no anticipated economic cost to persons
who are required to comply with the section as proposed.
Ms. Follis also has determined that for each year of the first five
years the proposed section is in effect there will be no impact on
employment in the geographical area affected by implementing
the requirements of the section.
Comments on the proposed amendment (16 copies) may be
submitted to Paula Mueller, Secretary of the Commission, Pub-
lic Utility Commission of Texas, 7800 Shoal Creek Boulevard,
Austin, Texas 78757, within 30 days after publication. The com-
mission invites specific comments regarding the costs associ-
ated with, and benefits that will be gained by, implementation
of the amendment. The commission will consider the costs
and benefits in deciding whether to adopt the amendment. All
comments should refer to Project Number 16100. The commis-
sion staff will conduct a public hearing on this rulemaking under
Texas Government Code, §2001.029 at the commission offices
on September 5, 1996 at 10:00 a.m.
General Rules
16 TAC §23.3
This amendment is proposed under the Public Utility Regulatory
Act of 1995, §1.101, S.B. 319, 74th Leg., R.S. 1995, which
provides the Public Utility Commission with the authority to
make and enforce rules reasonably required in the exercise
of its powers and jurisdiction, including rules of practice and
procedure.
Cross Index to Statutes: PURA §§1.101.
§23.3. Definitions.
The following words and terms, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise:
Permanent installation-Any installation that is constructed or placed
on and permanently affixed to a foundation, and which is, or
will be, used or occupied on a permanent full-time basis. A
manufactured home or prefabricated structure shall qualify as a
permanent installation only if it is installed on a foundation system
according to regulations of the Texas Department ofHousing
[Labor] and Community Affairs [Standards] or is otherwise
impractical to move and has the wheels, axles, and hitch or towing
device removed, and if it is connected to a permanent water and
sewer system.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on August 12, 1996
TRD-9611606
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Earliest possible date of adoption: September 20, 1996
For further information, please call: (512) 458-0100
♦ ♦ ♦
Customer Service and Protection
16 TAC §23.41
This amendment is proposed under the Public Utility Regulatory
Act of 1995, §1.101, S.B. 319, 74th Leg., R.S. 1995, which
provides the Public Utility Commission with the authority to
make and enforce rules reasonably required in the exercise
of its powers and jurisdiction, including rules of practice and
procedure.
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Cross Index to Statutes: PURA §§1.101.
§23.41. Customer Relations.
(a) (No change.)
(b) Information to customers. Each utility shall:
(1)-(4) (No change.)
(5) Beginning on or before six months from the date of
adoption of this rule, each utility shall mail to all existing residential
telephone or electric utility customers, and thereafter provide to all
new residential telephone or electric utility customers, at the time
service is initiated, a pamphlet or information packet containing
the information required by this section. The information shall
additionally be mailed to all customers on at least a biennial basis
at no charge to the customer. The pamphlet or packet shall be
entitled "Your Rights as a Customer." The information shall be
written in plain, nontechnical language, using personal pronouns
where appropriate. This information shall be provided in English and
Spanish as necessary to adequately inform the customer; however,
the commission may exempt the utility from the requirement that the
information be provided in Spanish upon application and a showing
that 10% or fewer of its customers are exclusively Spanish-speaking,
and that the utility will notify all customers[,] through a statement[,]
in both English and Spanish, in the pamphlet or packet, that the
information is available in Spanish from the utility, both by mail and
at the utility’s offices.
(A)-(L) (No change.)
(M) a statement that funded financial assistance may
be available for persons in need of assistance with their electric
utility payments, and that additional information may be obtained
by contacting the local office of the utility, Texas Department of
[Human Resources, Texas Department of]Housing andCommunity
Affairs, or the Public Utility Commission of Texas. The central office
telephone number (toll-free number, if available) and address for each




This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on August 12, 1996
TRD-9611607
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Earliest possible date of adoption: September 20, 1996
For further information, please call: (512) 458-0100
♦ ♦ ♦
Part IV. Texas Department of Licensing
and Regulation
Chapter 61. Boxing
Subchapter A. Professional and Amateur Boxing
16 TAC §61.109
The Texas Department of Licensing and Regulation proposes
amendments to §61.109, concerning the technical requirements
for boxers. The amendments would require boxers to include as
part of the medical qualifications a report of a negative HIV test.
The boxer and manager are jointly responsible for ensuring that
all examinations and required tests are completed at the boxer’s
and/or manager’s expense.
Dick Cole, Boxing Enforcement Coordinator, has determined
that for the first five-year period the section is in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering the section.
Mr. Cole also has determined that for each year of the first five
years the section is in effect the public benefit anticipated as a
result of enforcing the section will be to help ensure the health
and welfare of the participants in the boxing industry and the
public.
There will be no effect on small businesses. The anticipated
cost to persons who are required to comply with the section as
proposed will range from no cost to $100 per year depending
on charges for the HIV test.
Comments on the proposal may be submitted to Dick Cole,
Boxing Enforcement Coordinator, Texas Department of Licens-
ing and Regulation, P. O. Box 12157, 920 Colorado, 7th Floor,
Austin, Texas 78711.
The amendment is proposed under Texas Civil Statutes, Article
8501-1, which provide the Texas Department of Licensing and
Regulation with the authority to promulgate and enforce a code
of rules and take all action necessary to assure compliance with
the intent and purposes of the Texas Boxing Act.
Texas Civil Statutes, Article 8501-1 is affected by this amend-
ment.
§61.109. Technical Requirements - Boxer.
(a) All boxers applying for a license shall pass a compre-
hensive medical examination before they can be licensed. The ex-
amination consists of a medical history, boxing history, a physical
examination, and a report of a negative HBV testand a negative
HIV test . Upon application for the boxer’s first Texas license, he
may be required to provide a report of a normal EEG. This exam-
ination shall be given by a physician and the physician shall report
the examination results on a department-approved form. Out-of-state
boxers may get the department comprehensive medical examination
form and have it completed by a physician. The examining physician
may require tests such as CAT scans, MRI, and EKGs. The boxer
and manager are jointly responsible for ensuringthat all examina-
tions, including required tests, are[this examination is] completed
at the boxer’s and/or manager’s expense.
(b)-(c) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on August 12, 1996.
TRD-9611651
21 TexReg 7782 August 20, 1996 Texas Register
Tommy V. Smith
Executive Director
Texas Department of Licensing and Regulation
Earliest possible date of adoption: September 20, 1996
For further information, please call: (512) 463–7357
♦ ♦ ♦
TITLE 25. HEALTH SERVICES
Part I. Texas Department of Health
Chapter 34. Waiver Program for Medically De-
pendent Children (MDCP)
On behalf of the State Medicaid Director, the Texas Department
of Health (department) proposes amendments to §34.1 and
§34.4, repeal of §34.3, and new §34.3 concerning the Waiver
Program for Medically Dependent Children (MDCP). Specifi-
cally, the sections cover client eligibility criteria, waiver services,
and reimbursement methodology for the MDCP. The home and
community-based services waiver under §1915(c) of the Social
Security Act which authorizes the MDCP is subject to federal
reauthorization in 1996. According to the Health Care Financ-
ing Administration (HCFA), reauthorization of the Texas waiver
requires program changes in two areas. First, since the nursing
services provided in the MDCP service array appear to duplicate
the private duty nursing services provided under the Medicaid
State Plan, the amendments have eliminated nursing services
and have enhanced the array of respite services. The second
issue upon which reauthorization depends is cost-effectiveness.
The MDCP currently measures cost-effectiveness by compar-
ing the care cost of care provided to waiver participants with the
costs of care for children in nursing facilities. However, many
children served under the MDCP require care beyond that avail-
able in a nursing facility. The amendments authorize the MDCP
to offer a blend of nursing facility and hospital levels of care, for
a more appropriate and cost-effective response to the needs of
the whole waiver population.
Debra C. Stabeno, Associate Commissioner for Health Care
Delivery, and Pat Ivy, Budget Analyst, Bureau of Women and
Children, have determined that for the first five-year period
the sections are in effect, there will be fiscal implications as
a result of enforcing the sections as proposed. During the
remainder of Fiscal Year (FY) 1996, there will be no fiscal
impact. For FY 1997, the program should realize savings of
approximately $400,000 - $1.1 million ($149,840 - $432,088 in
general revenue). For FY 1998 through FY 2000, the program
should realize savings of approximately $1.2 million to $3 million
($435,555 to $1.1 million general revenue) per year.
Ms. Stabeno and Ms. Ivy also have determined that for each of
the first five years the sections will be in effect, the public benefit
anticipated as a result of enforcing the sections will be the
enhancement of respite care services to families of children who
are medically dependent, with a concurrent cost savings to the
program. There will be no effect on small businesses to comply
with the sections. There are no anticipated economic costs
to individuals who are required to comply with the sections as
proposed. There is no anticipated impact on local employment.
Comments on the proposed amendments may be submitted
to Dr. Susan Penfield, Director, Children’s Health Services
Division, Texas Department of Health, 1100 West 49th Street,
Austin, Texas, 78756, (512) 458-7111, extension 3104. Public
comments will be accepted for 30 days following publication of
the proposed sections in the Texas Register. A public hearing
also will be held at 9:00 a.m. on Monday, August 26, 1996,
in Room K-100 at the Texas Department of Health, 1100 West
49th Street, Austin, Texas, regarding these amendments.
25 TAC §34.1
The amendments are proposed under the Human Resources
Code, §32.021, and Texas Civil Statutes, Article 4413 (502),
§16, which provide the Health and Human Services Commis-
sion with the authority to adopt rules to administer the state’s
medical assistance program. The rules are submitted to the
Texas Department of Health under its agreement with the
Health and Human Services Commission to operate the Med-
ically Dependent Children Program, and as authorized under
Chapter 15, §1.07, Acts of the 72nd Legislature, First Called
Session (1991), as amended by Chapter 747, Acts of the 73rd
Legislature (1993).
The amendments will affect Human Resources Code, Chapter
32.
§34.1. Client Eligibility Criteria.
(a) To be eligible for the Medically Dependent Children
Waiver Program, an applicant must reside in Texas, and a participant
must:
(1)-(2) (No change.)
[(3) need nursing care services;]
(3) [(4)] meet the medical necessity criteria [as established
by the certifying agency] for nursing facility care. Each client’s
medical necessity criteria must be assessed on the client assessment
review and evaluation form. Reevaluations are performedat a
minimum every 12 months using the same process;
(4) [(5)] have a physician approved plan of care that
specifieswaiver and non-waiver Medicaid services[nursing care]
and any other [Medicaid] home and community-based services [and
the units of service and their frequency, duration, and cost]. The
physician’s signed approval attests that the authorized and other
specified services are necessary to avoid institutional placement and
are appropriate to meet the participant’s needs in the home;
(5) have an approved plan of care in which the
projected annual cost for waiver services does not exceed the
established annual waiver service cost ceiling (equivalent to the
cost of 30 days per year of intensive skilled home care). The
department may approve a plan of care in which the projected
annual cost of waiver services exceeds the cost ceiling on a
temporary basis under the following circumstances:
[(6) have an approved plan of care for which the pro-
jected annual cost for nursing care and other Medicaid home and
community-based services authorized by the department staff does
not exceed the amount the department would have expended under
Title XIX regulations had the individual been institutionalized. The
following policies apply to the plan of care and its cost ceiling: ]
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[(A) the plan of care must show that at least four
hours per week of licensed nurse services are being performed to
provide respite for the family as the recipient’s primary caregiver;]
[(B) the department may grant an exception to the
allowable cost ceiling on a temporary basis when extenuating
circumstances preclude the development or implementation of a plan
of care within the cost ceiling. Justification for granting an exception
to the cost ceiling is based on clear and sufficient evidence which
meets the following criteria:]
(A) [(i)] likelihood that the existing extenuating cir-
cumstances will be resolved within six months;
(B) [(ii)] cost for requested, additional waiver services
does not exceed 75% of the allowable cost ceiling amount; and
(C) [(iii)]no other family, volunteer, or community
resources are available to provide the additional services requested;
(6) [(7)] meet the requirements of either subparagraph
(A), (B), (C), or (D) of this paragraph:
(A) the applicant or participant must be eligible for
supplemental security income (SSI) benefits in the community; or
(B) the applicant or participant must meet the criteria
established:
(i) by the Social Security Administration for denial
of eligibility for SSI benefits in the home or community setting based
on the deeming rules for parental income and/or resources; or both;
(ii) for disability, using SSI disability criteria, as
documented on the appropriate department forms; and
(iii) for the Texas Medicaid Program, if the appli-
cant or participant is institutionalized, in regard to his own income
and/or resources; or
(C) the applicant or participant must be an individual
under 19 years of age for whom the Texas Department of Protective
and Regulatory Services (PRS) assumes financial responsibility, in
whole or in part (not to exceed Level II foster care payment), and
who is being cared for in:
(i) a family foster home which is licensed or
certified and supervised by PRS; or
(ii) a family foster home which is licensed or
certified and supervised by a licensed public or private nonprofit
child-placing agency; or
(iii) a private nonprofit child care institution li-
censed by PRS; or
(D) the applicant must be a member of a family who
receives full Medicaid benefits as a result of qualifying for aid to
families with dependent children (AFDC);
(7) [(8)] provide information to satisfy the following:
(A) after eligibility has been established, income and
resources of waiver clients whose income is in excess of the SSI
standards will be calculated by deducting the following:
(i) an amount for the maintenance needs of the
individual, a spouse, or a family, if applicable; and
(ii) amounts for incurred medical or remedial care
which are necessary but are not covered by Medicare, other health
insurance premiums, deductibles, coinsurance charges, or the Texas
Medicaid state plan;
(B) allowable expenses for determining the client’s
cost-sharing liability include the following:
(i) cost of the client’s maintenance needs, which is
equivalent to the institutional income limit specified for eligibility
under the Texas Medicaid Program;
(ii) cost of the maintenance needs of a spouse, if
the spouse is the only dependent of the recipient. This amount is
equal to the SSI benefit rate and will be reduced by the amount of
the spouse’s income;
(iii) cost of the maintenance needs of the client’s
dependent children. This amount is equivalent to the AFDC basic
monthly requirement grant for children or a spouse with children,
using the AFDC amount for basic requirements with shelter and
utilities;
(iv) the actual costs incurred for health and medical
insurance.
(b) (No change.)
(c) The home and community-based services authorized for
Title XIX (Medicaid) reimbursement under the authority of an
approved waiver include the full benefits of the Texas state Medicaid
plan, respite [nursing] care services asauthorized by the waiver
[provided by Texas-licensed registered or vocational nurses], and any
other services that are approved as amendments to the waiver.
(d)-(e) (No change.)
(f) If a registrant [an applicant] fails to complete and return
all required application materials within 35 calendar days from the
date of the application transmittal letter, his application is denied. A
registrant whose application is denied because of failure to complete
and return the required application materials may have his name
reentered at the end of the waiting list, upon request.
(g) Waiver eligibility will be terminated when waiver
service delivery is not utilized as described in the Individual
Plan of Care except when:[Waiver services will be terminated when
service delivery is delayed or interrupted for 45 calendar days except
when:]
(1) the client is hospitalized; [or]
(2) the planned waiver service provider is temporarily
unable to deliver the services; [the client has limited in-home
nursing care insurance, and the insurance company is billed first.]
(3) a replacement waiver service provider is being
sought;
(4) other temporary and/or non-permanent non-
waiver, non-Medicaid resources were used; or
(5) approved after a review of special circumstances
by MDCP staff.
(h) Waiver eligibility will be denied or terminated if the
family fails to return a signed Individual Plan of Care within the
specified time frame. Exceptions may be made following a review
of special circumstances.
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This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Texas Department of Health
Proposed date of adoption: September 27, 1996
For further information, please call: (512) 458-7236
♦ ♦ ♦
25 TAC §34.3
(Editor’s Note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin).
The repeal is proposed under the Human Resources Code,
§32.021, and Texas Civil Statutes, Article 4413 (502), §16,
which provide the Health and Human Services Commission
with the authority to adopt rules to administer the state’s
medical assistance program. The rules are submitted to
the Texas Department of Health under its agreement with
the Health and Human Services Commission to operate the
Medically Dependent Children Program, and as authorized
under Chapter 15, §1.07, Acts of the 72nd Legislature, First
Called Session (1991), as amended by Chapter 747, Acts of
the 73rd Legislature (1993).
The repeal will affect Human Resources Code, Chapter 32.
§34.3. Out-of-Home Nursing Services.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Texas Department of Health
Proposed date of adoption: September 27, 1996
For further information, please call: (512) 458-7236
♦ ♦ ♦
25 TAC §34.3, §34.4
The new section and amendment are proposed under the Hu-
man Resources Code, §32.021, and Texas Civil Statutes, Arti-
cle 4413 (502), §16, which provide the Health and Human Ser-
vices Commission with the authority to adopt rules to administer
the state’s medical assistance program. The rules are submit-
ted to the Texas Department of Health under its agreement
with the Health and Human Services Commission to operate
the Medically Dependent Children Program, and as authorized
under Chapter 15, §1.07, Acts of the 72nd Legislature, First
Called Session (1991), as amended by Chapter 747, Acts of
the 73rd Legislature (1993).
The new section and amendment will affect Human Resources
Code, Chapter 32.
§34.3. Waiver Services.
The waiver will provide respite services to waiver participants.
Respite services are defined as any support options provided on a
short-term basis (per episode) for the purpose of relief to the primary
caregiver in providing care to the waiver participant. Upon adoption
of these rules, all waiver participants with existing care plans will be
transitioned to the new waiver service array at the time of their care
plan renewal or upon interim reassessment.
§34.4. Reimbursement Methodology for the Medically Dependent
Children Program, a §1915(c) Home and Community-Based Waiver
Program.
(a) General.The [For services provided on and after August
1, 1993, the] department shall reimburse qualified providers for
waiver services provided to qualified children who, if they did not
receive the services, would requirecare in a nursing facility or in
a hospital [care].
(1) The Texas Board of Health determines reimbursement
rates and rate ceilings for Medicaid waiver services, based on
department staff recommendations [, which are uniform, prospective,
and cost related].
(2) The departmentreviews [determines] waiver service
rates and rate ceilings at least annually. Rates and rate ceilings may
be reviewed [determined] more often if the Texas Board of Health
determines that it is necessary.
[(b) Public rate hearing. The department holds a public
hearing before the Texas Board of Health sets payment rates and
rate ceilings. The purpose of the hearing is to give interested persons
an opportunity to comment on the department’s proposed rates. The
department provides notice of the hearing to the public; and at least
ten workdays before the hearing takes place, the department makes
material pertinent to the proposed rates and rate ceilings available
to the public. The department furnishes this material to anyone
who requests it from the department division responsible for rate
recommendations. After the hearing, the department provides the
Texas Board of Health with a written summary of the comments
made during the public hearing.]
(b) [(c)] Waiver rate and rate ceiling determination methodol-
ogy. [The Texas Board of Health determines for each waiver service
rates and rate ceilings which will reimburse the reasonable and neces-
sary costs of a prudent and cost-effective operation.] Recommended
rates and rate ceilings are determined in the following manner.
(1) For facility-based respite servicesand host family
(licensed foster care), providers are reimbursed an amount equal to
the approved reimbursement rate associated with the nursing facility
Texas Index for Level of Effort (TILE) category determined for the
waiver clientper 24-hour period or prorated portion thereof .
(2) For home and community support services agen-
cies, independent registered nurses, and independent licensed
vocational nurses, reimbursement rates are based upon MDCP
analysis of negotiated historical rates for such services and the
legal authority for nurse delegation by registered nurses. Rates
also will be adjusted to reflect service delivery in underserved ar-
eas. [For nursing services, a recommended rate ceiling is determined
using a method based on modeled projected expenses, as follows.]
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[(A) Modeled projected expenses are developed using
data from surveys, cost-report data from other similar programs or
services, professionals’ experience in delivering similar type services,
and other relevant sources.]
[(B) Contract-specific unit rates are determined
through negotiations between department staff and providers of
nursing services. The negotiated unit rate may not exceed the unit
rate ceiling set by the Texas Board of Health.]
(3) For personal assistance service agencies providing
respite with nurse delegation, rates are based on those adopted by
a similar 1915(c) waiver (Community Based Alternatives Waiver).
[The Texas Board of Health determines reimbursement rates and rate
ceilings it believes are:]
[(A) within budgetary constraints;]
[(B) sufficient to reimburse the reasonable and neces-
sary costs of a prudent and cost-effective operation; and]
[(C) justifiable, given current economic conditions.]
(4) For personal assistance service agencies without
nurse delegation, reimbursement rates are based on those
adopted by the Primary Home Care Program administered
by the Texas Department of Human Services.[The department
may adjust rates and rate ceilings if new legislation, regulations, or
economic factors affect costs.]
(5) For accredited camps, reimbursement rates are
based on those adopted by a similar 1915(c) waiver (Community
Living Assistance and Support Services Waiver).
(c) The department may adjust rates and rate ceilings if
new legislation, regulations, or economic factors affect costs.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Texas Department of Health
Proposed date of adoption: September 27, 1996
For further information, please call: (512) 458-7236
♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION
Part II. Texas Parks and Wildlife Depart-
ment
Chapter 57. Fisheries
Mitigation of Fish and Wildlife Resource Losses
as a Result of Pollution
31 TAC §§57.161–57.163
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Parks and Wildlife Department or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The Texas Parks and Wildlife Department proposes repeal of
§§57.161-163 concerning Mitigation of Fish and Wildlife Re-
source Losses as a Result of Pollution. This action represents
repeal of redundant sections of the Texas Administrative Code
as part of the Parks and Wildlife Commission regulations sun-
set process.
Dr. Bill Harvey, Regulatory Coordinator, has determined that
for each of the first five years the repeal of rules as proposed
is in effect, there will be no fiscal implications for state or local
governments.
Dr. Harvey also has determined that for each of the first
five years the repeal and new rules as proposed are in effect
the public benefit anticipated as a result of the repeal as
proposed will be removal of redundant sections of the Texas
Administrative Code.
There will be no effect on small businesses. There is no
anticipated economic cost to persons required to comply with
the repeal as proposed.
The department has not filed a local impact statement with the
Texas Employment Commission as required by the Adminis-
trative Procedure Act, §2001.022, as this agency has deter-
mined that the repealed rules as proposed will not impact local
economies.
Comments on the proposed repeal of rules may be submitted to
Raenell Silcox, Resource Protection Division, Texas Parks and
Wildlife Department, 4200 Smith School Road, Austin, Texas
78744; (512) 389-4433 or 1-800-792-1112, extension 4433.
The repeal is proposed under Parks and Wildlife Code §11.011
and §12.001.
The proposed repeal affects Parks and Wildlife Code §11.011
and §12.001.
§57.161. Policy.
§57.162. Schedule of Fish Values.
§57.163. Effective Date .
Issued in Austin, Texas, on August 8, 1996.
TRD-9611414
William D. Harvey, Ph.D.
Regulatory Coordinator
Texas Parks and Wildlife Department
Earliest possible date of adoption: September 20, 1996
For further information, please call: 1-800-792-1112, extension 4642
or (512) 389-4642
TITLE 34. PUBLIC FINANCE
Part I. Comptroller of Public Accounts
Chapter 5. Funds Management (Fiscal Affairs)
Claims Processing - Purchase Vouchers
34 TAC §5.55
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(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Comptroller of Public Accounts or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Comptroller of Public Accounts proposes the repeal of
§5.55, concerning prompt payment law requirements for state
agencies. The section is being repealed because it is unnec-
essary. The section repeats the requirements of the prompt
payment statute without adding any significant substantive re-
quirements or interpretations. In addition, the section’s voucher
requirements are more appropriate for the comptroller’s State
of Texas Purchase Voucher Guide than a formal rule.
Mike Reissig, chief revenue estimator, has determined that for
the first five-year period the rule will be in effect there will be no
significant revenue impact on the state or local government.
Mr. Reissig also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as a
result of enforcing the rule will be in providing new information
regarding prompt payment law requirements. There will be no
effect on small businesses. There is no significant anticipated
economic cost to individuals who are required to comply with
the proposed rule.
Comments on the proposal may be addressed to Kenny
McLeskey, Manager of Claims Division, P.O. Box 13528,
Austin, Texas 78711. If a person wants to ensure that the
comptroller considers and responds to a comment made about
this proposal, then the person must ensure that the comptroller
receives the comment not later than the 30th day after the issue
date of the Texas Register in which this proposal appears. If
the 30th day is a state or national holiday, Saturday, or Sunday,
then the first workday after the 30th day is the deadline.
The repeal is proposed under the Government Code,
§2101.035, which authorizes the comptroller to adopt rules
for the effective operation of the uniform statewide accounting
system.
The repeal implements the Government Code, §2101.035.
§5.55. Prompt Payment Law Requirements for State Agencies.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Comptroller of Public Accounts
Earliest possible date of adoption: September 20, 1996




The Comptroller of Public Accounts proposes the repeal of
§5.151, concerning the destruction of warrants. The section
is being repealed because it is obsolete and unnecessary.
The procedures for the destruction of warrants by comptroller
employees do not need to be in a formal rule.
Mike Reissig, chief revenue estimator, has determined that for
the first five-year period the rule will be in effect there will be no
significant revenue impact on the state or local government.
Mr. Reissig also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as a
result of enforcing the rule will be in providing new information
regarding the destruction of warrants. There will be no effect on
small businesses. There is no significant anticipated economic
cost to individuals who are required to comply with the proposed
rule.
Comments on the proposal may be addressed to Kenny
McLeskey, Manager of Claims Division, P.O. Box 13528,
Austin, Texas 78711. If a person wants to ensure that the
comptroller considers and responds to a comment made about
this proposal, then the person must ensure that the comptroller
receives the comment not later than the 30th day after the issue
date of the Texas Register in which this proposal appears. If
the 30th day is a state or national holiday, Saturday, or Sunday,
then the first workday after the 30th day is the deadline.
The repeal is proposed under the Government Code,
§2101.035, which authorizes the comptroller to adopt rules
for the effective operation of the uniform statewide accounting
system.
The repeal implements the Government Code, §2101.035.
§5.151. Destruction of Warrants.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Comptroller of Public Accounts
Earliest possible date of adoption: September 20, 1996
For further information, please call: (512) 463-4028
♦ ♦ ♦
Part II. Texas State Treasury Department
Chapter 16. Electronic Transfer of Payments to
the Texas State Treasury Department
34 TAC §16.1, §16.3
The Texas State Treasury proposes an amendment to §16.1
and new §16.3, concerning the Electronic Transfer of Payments
to the Texas State Treasury. The rules are consistent with
changes to Texas Government Code, §404.095 and are needed
to clarify requirements for the electronic transfer of payments
("EFT") for cigarette tax stamps to the Texas State Treasury.
John Bell, Assistant Deputy Treasurer has determined that for
the first five-year period the rules are in effect there will be no
fiscal implications to state or local government as a result of
enforcing or administering the rules. Mr. Bell has determined
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there may or may not be a minimal fiscal implication to small
businesses purchasing cigarette tax stamps depending on the
method chosen for EFT, the volume of EFT’s initiated by the
business, and fees, if any, charged by the business’s banking
institution for the EFT. There also may or may not be a minimal
fiscal implication to a small business’s funds used for Texas
State Treasury Department EFT depending on the amount
transferred and whether the funds are in an interest-bearing
account. Texas Government Code, §404.095 provides that a
state agency may assess a penalty in an amount equal to five
percent of the payment amount for a person’s failure to comply
with the rules. The rules do not provide for any additional
penalties beyond that allowed by the statute.
Mr. Bell has also determined that for each year of the first
five years the rules as proposed are in effect the public benefits
anticipated as a result of enforcing the rules as proposed will be
increased efficiency through the more timely receipt of cigarette
tax stamp payments by electronic funds transfer and reduced
paperwork.
The rules should reduce the economic cost to individuals who
are required to comply with the rules as proposed through
a reduction in paperwork and the automation of tax stamp
payments. The reduction in economic cost to individuals is
related to the method chosen for EFT, the volume of EFT’s
initiated by the individual, and fees, if any, charged by the
business’s banking institution for the EFT.
Comments on the proposal may be submitted to: Miles Darby,
Staff Attorney, Texas State Treasury, P.O. Box 12608, Austin,
Texas 78711-2608.
The amendment and new rule are proposed under Texas
Government Code, §404.095 which provides the Treasurer the
authority to adopt rules regarding electronic funds transfer.
The Tax Code, Chapter 154 is affected by this amendment and
new rule.
§16.1. Adoption by Reference.
These rules shall adopt and incorporate by reference all of the pro-
visions of the Texas State Treasury Department,§§15.1 [§§15.1(2)]
et seq., Chapter 15 of this title (relating to Electronic Transfer of
Certain Payments to State Agencies) which were adopted pursuant to
the Texas Government Code, §404.095(Vernon Supplement 1996
[Vernon 1990].
§16.3. Cigarette Tax Stamp Payments.
(a) All persons purchasing cigarette tax stamps from the
Texas State Treasury or its successors shall transfer payments by
electronic funds transfer.
(b) Electronic funds transfer of payments for cigarette tax
stamps shall not be subject to the payment thresholds described in
§16.2 of this title (relating to Applicability).
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.





Earliest possible date of adoption: September 20, 1996
For further information, please call: (512) 463-5971
♦ ♦ ♦
Part IV. Employees Retirement System of
Texas
Chapter 87. Deferred Compensation
§§87.1, 87.7, 87.9, 87.11, 87.13, 87.15, 87.17, 87.19
The Employees Retirement System of Texas (ERS) proposes
amendments to §§87.1, 87.7, 87.9, 87.11, 87.13, 87.15, 87.17,
and 87.19. The proposed amendments make changes to
obsolete language and clarify responsibilities of vendors.
William S. Nail, General Counsel, has determined that for the
first five years the proposed amendments are in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering the amended rules.
Mr. Nail has also determined that for each of the first five
years the proposed amendments are in effect the public benefit
anticipated as a result of enforcing the amendments will be that
vendors will be better aware of their responsibilities under the
plan resulting in efficient and quality service to state employees
utilizing the plan. There will be no effect on small businesses.
Comments on the proposed amendments may be submitted
to William S. Nail, General Counsel, P. O. Box 13207, Austin,
Texas 78711-3207.
These amendments are proposed under the Government Code,
Title 6, Subtitle A, Chapter 609, §609.508, which provides
authorization for the board to adopt rules, regulations, plans,
and procedures to carry out the purposes of this Act.
The Government Code, Title 6, Subtitle A, Chapter 609,
Subchapter C are affected by these amendments.
§87.1. Definitions.
The following words and terms, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise.
[Deferred compensation fund - The fund with the state treasurer
in which deferrals and investment income are temporarily held in
accordance with the sections in this chapter.]
Gross income - The total of:
(A) the present value of salary or wages;
(B) plus the present value of longevity pay, hazardous
duty pay, imputed income, special duty pay, andbenefit replacement
pay [state-paid social security]; and
(C) minus the present value of contributions to the
Employees Retirement System, the Teacher Retirement System,
the Optional Retirement Program, and the TexFlex program
administered by the Employees Retirement System.
Transfer - The redemption of deferrals and investment income from
a qualified investment product for investment in another qualified
investment product [or deposit in the deferred compensation fund].
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§87.7. Vendor Participation.
(a)- (d) (No change.)
(e) Contacts.
(1) In the application package, a vendor shall designate
one individual who will be:
(A) receiving deferrals and investment income;
(B) acting as a vendor representative or agent and
accepting Plan funds in accordance with instructions on Plan
forms;
(C)[B] answering questions about the balances of
deferrals and investment income; and
(D)[(C)] serving as liaison between the plan adminis-




(g) Voluntary termination of participation in the plan.
(1)-(3) (No change.)
(4) After receiving notice of termination, the plan admin-
istrator shall request each affected participant to submit a change
agreement for the disposition of his or her deferrals and investment
income. For each participant from whom the plan administrator has
not received a change agreement by the effective date of the termi-
nation, the plan administrator shall initiate a transfer of all deferrals
and investment income from the terminating vendor’s qualified in-




(j) Collateralization by banks.
(1)-(5) (No change.)
(6) A qualified vendor must collateralize deferrals and
investment income as required by the plan administrator. If a monthly
report indicates that a qualified vendor will lose or has lost FDIC pass-
through insurance, the vendor shall immediately pledge additional
collateral and comply with the directives of [the State Treasury
Department and] the plan administrator. The plan administrator
may suspend or expel an under-collateralized qualified vendor in
accordance with §87.21(a)(8) of this title (relating to Remedies).
(7)-(9) (No change.)
(k) Collateralization by savings and loan associations.
(1)-(5) (No change.)
(6) A qualified vendor must collateralize deferrals and
investment income as required by the plan administrator. If a monthly
report indicates that a qualified vendor will lose or has lost FDIC pass-
through insurance, the vendor shall immediately pledge additional
collateral and comply with the directives of [the State Treasury
Department and] the plan administrator. The plan administrator
may suspend or expel an under-collateralized qualified vendor in





(f) Withdrawal of a qualified investment product from the
plan.
(1)-(2) (No change.)
(3) Notwithstanding paragraph (2) of this subsection, if a
qualified investment product has a specific term, such as a three-year
certificate of deposit or a 30-day passbook account, the effective
date of the withdrawal may not be before the term of the product
has expired for every participant. The term of a product will be
deemed expired if all participants have transferred their funds to
another qualified investment product [or to the deferred compensation
fund].
(4) After receiving notice of withdrawal, the plan admin-
istrator shall request that the agencies contact each affected participant
to submit a change agreement for the disposition of his or her defer-
rals and investment income. For each participant from whom the plan
administrator has not received a change agreement by the effective
date of the withdrawal, the plan administrator shall initiate a transfer
of all deferrals and investment income from the qualified investment
product being withdrawn to other qualified investment products [or
to the deferred compensation fund].
(5)-(6) (No change.)
§87.11. Advertising Material and Solicitation.
(a) Definition. In this subsection, the term "advertising
material" includes:
(1) descriptive literature or advertisements of a qualified
vendor or vendor representative that are published in newspapers,
magazines, or other publications;
(2) material a qualified vendor or vendor representative
encloses in mailing to participants or employees;
(3) scripts used in television or radio advertisements or in
telephone solicitations;
(4) displays on billboards and similar media;
(5) scripts, displays and any other plan material used
on the internet;
(6) [(5)] descriptive literature, sales talks, and sales
aids that a qualified vendor or vendor representative uses during
presentations to participants or employees on a group or individual
basis;
(7)[(6)] all material used to solicit:
(A) increased deferrals from existing participants;
(B) renewals of investments in qualified investment
products; or
(C) transfers; and
(8)[(7)] material distributed by a qualified vendor to a
participant who has invested deferrals and investment income in one
or more of the vendor’s qualified investment products.
(b)-(e) (No change.)
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§87.13. Disclosure.
(a)-(b) (No change.)
(c) Use of disclosure forms.
(1)-(2) (No change.)
(3) A qualified vendor or vendor representative must enter
the fees/charges[cost] and product information on a disclosure
form when a participant and the vendor or representative sign the






(d) Procedures for making a transfer of all deferrals and
investment income from a qualified investment product.
(1)-(2) (No change.)
(3) If a check is used to make a transfer, this paragraph
applies.
(A) (No change.)
(B) Upon receiving the check, the plan administrator
must endorse the check and deposit the check [in the deferred
compensation fund or] with a qualified vendor selected by the plan
administrator.
(C) After or before depositing the check [in the
deferred compensation fund or] with the qualified vendor selected by
the plan administrator, and receiving a list of affected participants
from the qualified vendor, the plan administrator shall direct the
agency coordinators for the participants to:
(i)-(ii) (No Change.)
(D)-(E) (No change.)
(4) If a wire-transfer is used to make a transfer, this
paragraph applies.
(A) The qualified vendor must ensure that [the State
Treasury Department or] the qualified vendor selected by the plan
administrator to hold these funds receives the wire transfer.
(B) The [State Treasury Department or the] qualified
vendor selected by the plan administrator shall promptly deposit the
wire transfer [into the deferred compensation fund or] into the appli-
cable account previously agreed upon, and notify the plan adminis-
trator concerning the deposit.
(C) After or before the plan administrator receives
notice that [the State Treasury Department or] the qualified vendor
chosen by the plan administrator to hold these funds has deposited
the wire-transfer and after the plan administrator has received a list
of affected participants from the vendor, the plan administrator shall
direct the agency coordinators for the participants to:
(i)-(ii) (No change.)
(D)-(E) (No change.)
(e) Procedures for making a transfer of less than all deferrals
and investment income from a qualified investment product.
(1) (No change.)
(2) If the plan administrator initiates a transfer, this
paragraph applies.
(A)-(B) (No change.)
(C) Upon receiving the check, the plan administrator
shall endorse and deposit the check in[:]
[(i) the deferred compensation fund; or]
[(ii)] a qualified investment product specifically
designated to receive transfers initiated by the plan administrator.
(D)-(E) (No change.)
(F) The receiving qualified vendor shall not reject
and return funds to the ERS when plan forms have been signed
by a valid vendor agent/representative to transfer or defer funds
to that vendor.
(G)[(F)] The receiving qualified vendor shall ac-
knowledge receipt of the deferrals and investment income in the man-
ner required by the plan administrator.
(H) [(G)] Upon approval of the plan administrator, the
vendor transferring funds may cause a wire transfer to be made in
lieu of issuing a check:
(i) if the vendor sending funds complies with pro-
cedures specified by the plan administrator;
(ii) the vendor receiving funds is approved by the
plan administrator to accept a wire transfer of funds; and
(iii) the vendor receiving funds complies with pro-





(c) Content of a distribution agreement.
(1)-(2) (No change.)
(3) A distribution agreement must be consistent with the
distribution options available for the qualified investment product
covered by the agreement.The vendor agent/representative signa-
ture on the distribution agreement signifies that the distribution
option is available and can be implemented as requested.
(d)-(h) (No change.)
(i) Amendments of distribution agreements.
(1)-(5) (No change.)
(6) Transfers after a distribution has begun.
(A) (No change.)
(B) The distribution agreement of the participant or
beneficiary may be amended only to change the name or type
of qualified investment product or qualified vendor listed in the
agreement, except that certain annuity options may not be
transferable.
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(C) Unless previously approved by the plan adminis-
trator in accordance with subparagraph (D) of this paragraph, defer-
rals and investment income may not be transferred from one qualified
investment product to two or more qualified investment products. In
other words, deferrals and investment income that have been invested
in a single qualified investment product may not be separated into two
or more qualified investment products.If a distribution has begun
and a change agreement form is completed to transfer funds into
more than one product, a new distribution agreement form must
be completed for each corresponding product change agreement
form. The distribution amounts must be in the same proportion
as the amounts transferred. The total combined amount of the





(q) Distributions to missing persons.
(1)-(3) (No change.)
(4) Upon receiving the notification and proof from an
agency coordinator, the plan administrator may direct that all benefits
due the participant or beneficiary be deposited in [the deferred
compensation fund or] a qualified investment product that the plan
administrator has specifically designated for this purpose.
(r)-(t) (No change.)
§87.19 Reporting and Recordkeeping by Qualified Vendors.
(a)-(c) (No change.)
(d) Quarterly reports to the plan administrator.
(1) (No change.)
(2) Content of quarterly reports. For each participant
or beneficiary whose deferrals and investment income are invested
in a qualified investment product offered by the vendor, the report
required by this subsection must contain but is not limited to:
(A)-(I) (No change.)
(J) the amount of each separate net distribution to the
participant or beneficiary(s), except that multiple payments that
fall on the same day should be combined into one amount for
quarterly reporting purposes [beneficiary].
(3) Format of quarterly reports.
(A)-(B) (No change.)
(C) Before a qualified vendor may use a medium
other than a manual form to file a quarterly report with the plan
administrator, the vendor must submit a written request along with
a test tape, cartridge, or diskette to the plan administrator. The
test tape, cartridge, or diskette must be in the format and contain
the information prescribed by the DCP reporting specifications
and contain the information that the plan administrator requires
including the items listed in subsection (d)(2)(A) - (J) of this
section [that the plan administrator requires]. Failure to submit
data in the specified format will result in the return of the media
without processing. If the plan administrator determines that the
test tape, cartridge, or diskette is inadequate, the plan administrator
shall ensure that the number of participants whose deferrals and
investment income are invested at any given time in the vendor’s




This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Employees Retirement System of Texas
Earliest possible date of adoption: September 20, 1996
For further information, please call: (512) 867–3336
♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND AS-
SISTANCE
Part I. Texas Department of Human Ser-
vices
Chapter 15. Medicaid Eligibility
Subchapter E. Income
40 TAC §15.461
The Texas Department of Human Services (DHS) proposes an
amendment to §15.461, concerning Indian-related exemptions,
in its Medicaid Eligibility rule chapter. The purpose of the
amendment is to include additional exemptions from income
and resources of Indian-related settlement funds, as required
by federal law.
Terry Trimble, interim commissioner, has determined that for
the first five-year period the proposed section will be in effect
there will be no fiscal implications for state or local government
as a result of enforcing or administering the section.
Mr. Trimble also has determined that for each year of the first
five years the section is in effect the public benefit anticipated
as a result of enforcing the section will be that DHS will be
in compliance with federal regulations. There will be no effect
on small businesses. There is no anticipated economic cost to
persons who are required to comply with the proposed section.
Questions about the content of the proposal may be directed
to Judy Coker at (512) 438-3227 in DHS’s Long Term Care
Division. Comments on the proposal may be submitted to
Supervisor, Rules Unit, Media and Policy Services-352, Texas
Department of Human Services E-205, P.O. Box 149030,
Austin, Texas 78714-9030, within 30 days of publication in the
Texas Register .
The amendment is proposed under the Human Resources
Code, Title 2, Chapters 22 and 32, which provides the depart-
ment with the authority to administer public and medical assis-
PROPOSED RULES August 20, 1996 21 TexReg 7791
tance programs and under Texas Government Code §531.021,
which provides the Health and Human Services Commission
with the authority to administer federal medical assistance
funds.




(b) Payments to specific Indian tribes and groups. The
following statutes provide that certain payments made to members
of specified Indian tribes and groups are exempt from income and
resources.
(1)-(38) (No change.)
(39) Distribution of Settlement Funds - Public Law
103-116. Settlement funds, assets, income, payments or distribu-
tions from trust funds to members of the Catawba Indian Tribe
under the Catawba Indian Tribe of South Carolina Land Claims
Settlement Act of 1993 are excluded from income and resources.
(40) Distribution of Settlement Funds - Public Law
103-436. Effective November 2, 1994, settlement funds held
in trust, including interest and investment income accruing on
such funds, and payments made to members of the Confederated
Tribes of the Colville Reservation under the Confederated Tribes
of the Colville Reservation Grand Coulee Dam Settlement Act are
excluded from income and resources.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on August 12, 1996.
TRD-9611601
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Proposed date of adoption: November 1, 1996
For further information, please call: (512) 438-3765
♦ ♦ ♦
Chapter 19. Nursing Facility Requirements for
Licensure and Medicaid Certification
Subchapter V. Enforcement
Remedies in Medicaid-Certified Facilities
40 TAC §19.2129
The Texas Department of Human Services (DHS) proposes
new §19.2129, concerning interest on civil money penalties, in
its Nursing Facility Requirements for Licensure and Medicaid
Certification chapter. The purpose of the new section is to
establish the interest rate which accrues if Medicaid civil money
penalties are not paid.
Terry Trimble, interim commissioner, has determined that for
the first five-year period the section is in effect there will be no
fiscal implications for state or local government as a result of
enforcing or administering the section.
Mr. Trimble also has determined that for each year of the first
five years the section is in effect the public benefit anticipated
as a result of enforcing the section will be to ensure that interest
will be paid on Medicaid civil money penalties which have not
been paid in a timely manner. There will be no effect on small
businesses. There is no anticipated economic cost to persons
who are required to comply with the proposed section.
Questions about the content of this proposal may be directed to
Susan Syler at (512) 438-3111 in DHS’s Long Term Care Policy
Section. Written comments on the proposal may be submitted
to Supervisor, Rules Unit, Media and Policy Services-265,
Texas Department of Human Services E-205, P.O. Box 149030,
Austin, Texas 78714-9030, within 30 days of publication in the
Texas Register.
The new section is proposed under the Human Resources
Code, Title 2, Chapters 22 and 32, which authorizes the de-
partment to administer public and medical assistance programs,
and under Texas Government Code, §531.021, which provides
the Health and Human Services Commission with the authority
to administer federal medical assistance funds.
The new section implements the Human Resources Code,
§§22.001-22.030 and §§32.001-32.042.
§19.2129. Interest on Civil Money Penalties.
Interest on civil money penalties accrues at the rate of 10% from the
date specified in Code of Federal Regulations, §488.442 until paid.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on August 12, 1996.
TRD-9611602
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Earliest date of adoption: September 20, 1996
For further information, please call: (512) 438-3765
♦ ♦ ♦
21 TexReg 7792 August 20, 1996 Texas Register
WITHDRAWN  RULES
An agency may withdraw a proposed action or the remaining effectiveness of an emergency action by filing a
notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days
after filing as specified by the agency withdrawing the action. If a proposal is not adopted or withdrawn
within six months of the date of publication in the Texas Register, it will automatically be withdrawn by the
office of the Texas Register and a notice of the withdrawal will appear in the Texas Register.
TITLE 25. HEALTH SERVICES
Part I. Texas Department of Health
Chapter 119. Health Maintenance Organizations
Subchapter B. Organization and Functions of a
Health Maintenance Organization
25 TAC §119.26, §119.27
The Texas Department of Health has withdrawn from consid-
eration for permanent adoption the proposed new §119.26 and
§119.27 which appeared in the March 12, 1996, issue of the
Texas Register (21 TexReg 1986).




Texas Department of Health
Effective date: August 7, 1996




The Texas Department of Health has withdrawn from consider-
ation for permanent adoption the proposed new §119 .91 which
appeared in the March 12, 1996, issue of the Texas Register
(21 TexReg 1994).




Texas Department of Health
Effective date: August 7, 1996
For further information, please call: (512) 458-7236
♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND AS-
SISTANCE
Part IX. Texas Department on Aging
Chapter 260. Area Agency Administrative Re-
quirements
40 TAC §260.2
The Texas Department on Aging has withdrawn from consid-
eration for permanent adoption the proposed amendment to
§260.2, which appeared in the March 29, 1996, issue of the
Texas Register (21 TexReg 2528).




Texas Department on Aging
Effective date: August 12, 1996
For further information, please call: (512) 444–2727
♦ ♦ ♦
Chapter 270. General Service Requirements
40 TAC §270.2
The Texas Department on Aging has withdrawn from consid-
eration for permanent adoption the proposed amendment to
§270.2, which appeared in the March 29, 1996, issue of the
Texas Register (21 TexReg 2529).




Texas Department on Aging
Effective date: August 12, 1996
For further information, please call: (512) 444–2727
♦ ♦ ♦
40 TAC §270.5
The Texas Department on Aging has withdrawn from consid-
eration for permanent adoption the proposed amendment to
§270.5, which appeared in the March 29, 1996, issue of the
Texas Register (21 TexReg 2529).
Issued in Austin, Texas, on August 12, 1996.




Texas Department on Aging
Effective date: August 12, 1996
For further information, please call: (512) 444–2727
♦ ♦ ♦
40 TAC §270.6
The Texas Department on Aging has withdrawn from consid-
eration for permanent adoption the proposed amendment to
§270.6, which appeared in the March 29, 1996, issue of the
Texas Register (21 TexReg 2530).




Texas Department on Aging
Effective date: August 12, 1996
For further information, please call: (512) 444–2727
♦ ♦ ♦
21 TexReg 7794 August 20, 1996 Texas Register
ADOPTED RULES
An agency may take final action on a section 30 days after a proposal has been published in the Texas
Register. The section becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation of
the action on shorter notice.
If an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement of legal authority will be published. If an agency adopts the section with changes to the proposed
text, the proposal will be republished with the changes.
TITLE 4. AGRICULTURE




The Texas Department of Agriculture (the department) adopts
the repeal of §§5.1-5.6, concerning general quarantine provi-
sions without changes to the proposed text as published in the
July 12, 1996, issue of the Texas Register (21 TexReg 6307).
The repeals are adopted in order to allow for the adoption of new
sections to clarify existing language in the current regulations,
eliminate duplication of quarantine provisions, and provide
additional information to the public regarding procedures to
follow in complying with the regulations. The department is
adopting new §§19.1-19.8 in a separate submission to replace
these sections.
No comments were received regarding the adoption of the
repeals.
The repeals are adopted under the Texas Agriculture Code
(the Code), §§71.001, 71.002, and 71.003, which provides the
Texas Department of Agriculture with the authority to establish
quarantines against diseases and pests; the Code, §71.007,
which authorizes the department to adopt rules necessary for
the protection of agricultural and horticultural interests; the
Code, §71.005, which authorizes the collection of inspection
fees for movement of plants into or out of a quarantined area;
the Code, §71.114, which authorizes the collection of inspection
fees for phytosanitary certification of vegetable plants; and the
Code, §12.021, which authorizes the department to collect a
fee for the issuance of a phytosanitary certificate.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 2, 1996
Proposal publication date: July 12, 1996
For further information, please call: (512) 463-7583
♦ ♦ ♦
Pecan Weevil, Pecan Nut Casebearer, and Hickory
Shuckworm Quarantine
4 TAC §§5.21–5.26
The Texas Department of Agriculture (the department) adopts
the repeal of §§5.21-5.26, concerning the pecan weevil, pecan
nut casebearer, and hickory shuckworm quarantine without
changes to the proposed text as published in the July 12, 1996,
issue of the Texas Register (21 TexReg 6307).
The repeals are adopted in order to allow for the adoption of new
sections to clarify existing language in the current regulations,
eliminate duplication of quarantine provisions, and provide
additional information to the public regarding procedures to
follow in complying with the regulations. The department is
adopting new §§19.120–19.123 in a separate submission to
replace these sections.
No comments were received regarding the adoption of the
repeals.
The repeals are adopted under the Texas Agriculture Code (the
Code), §71.001 and §71.002, which provides the Texas Depart-
ment of Agriculture with the authority to establish quarantines
against diseases and pests; and the Code, §71.007, which au-
thorizes the department to adopt rules necessary for the pro-
tection of agricultural and horticultural interests.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 2, 1996
Proposal publication date: July 12, 1996
For further information, please call: (512) 463-7583
♦ ♦ ♦
European Corn Borer Quarantine
ADOPTED RULES August 20, 1996 21 TexReg 7795
4 TAC §§5.41–5.46
The Texas Department of Agriculture (the department) adopts
the repeal of §§5.41-5.46, concerning the european corn borer
quarantine without changes to the proposed text as published
in the July 12, 1996, issue of the Texas Register (21 TexReg
6308).
The repeals are adopted in order to allow for the adoption of new
sections to clarify existing language in the current regulations,
eliminate duplication of quarantine provisions, and provide
additional information to the public regarding procedures to
follow in complying with the regulations. The department is
adopting new §§19.110-19.113 in a separate submission to
replace these sections.
No comments were received regarding the adoption of the
repeals.
The repeals are adopted under the Texas Agriculture Code (the
Code), §71.001 and §71.002, which provides the Texas Depart-
ment of Agriculture with the authority to establish quarantines
against diseases and pests; and the Code, §71.007, which au-
thorizes the department to adopt rules necessary for the pro-
tection of agricultural and horticultural interests.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 2, 1996
Proposal publication date: July 12, 1996
For further information, please call: (512) 463-7583
♦ ♦ ♦
Pine Shoot Beetle Quarantine
4 TAC §5.51
The Texas Department of Agriculture (the department) adopts
the repeal of §5.51, concerning the pine shoot beetle quarantine
without changes to the proposed text as published in the July
12, 1996, issue of the Texas Register (21 TexReg 6308).
The repeal is adopted in order to allow for the adoption of new
sections to clarify existing language in the current regulations,
eliminate duplication of quarantine provisions, and provide
additional information to the public regarding procedures to
follow in complying with the regulations. The department
is adopting new §§19.90-19.91 in a separate submission to
replace the section.
No comments were received regarding the adoption of the
repeal.
The repeal is adopted under the Texas Agriculture Code (the
Code), §§71.001, which provides the Texas Department of
Agriculture with the authority to establish quarantines against
diseases and pests; and the Code, §71.007, which authorizes
the department to adopt rules necessary for the protection of
agricultural and horticultural interests.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 2, 1996
Proposal publication date: July 12, 1996
For further information, please call: (512) 463-7583
♦ ♦ ♦
Sweet Potato Weevil Quarantine
4 TAC §§5.61–5.63, 5.65–5.70, 5.72–5.75
The Texas Department of Agriculture (the department) adopts
the repeal of §§5.61-5.63, 5.65-5.70, and 5.72-5.75, concerning
the sweet potato weevil quarantine without changes to the
proposed text as published in the July 12, 1996, issue of the
Texas Register (21 TexReg 6309).
The repeals are adopted in order to allow for the adoption of new
sections to clarify existing language in the current regulations,
eliminate duplication of quarantine provisions, and provide
additional information to the public regarding procedures to
follow in complying with the regulations. The department is
adopting new §§19.130-19.133 in a separate submission to
replace these sections.
No comments were received regarding the adoption of the
repeals.
The repeals are adopted under the Texas Agriculture Code (the
Code), §71.001 and §71.002, which provides the Texas Depart-
ment of Agriculture with the authority to establish quarantines
against diseases and pests; and the Code, §71.007, which au-
thorizes the department to adopt rules necessary for the pro-
tection of agricultural and horticultural interests.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 2, 1996
Proposal publication date: July 12, 1996




21 TexReg 7796 August 20, 1996 Texas Register
The Texas Department of Agriculture (the department) adopts
the repeal of §§5.81-5.87, concerning the lethal yellowing
quarantine without changes to the proposed text as published
in the July 12, 1996, issue of the Texas Register (21 TexReg
6310).
The repeals are adopted in order to allow for the adoption of new
sections to clarify existing language in the current regulations,
eliminate duplication of quarantine provisions, and provide
additional information to the public regarding procedures to
follow in complying with the regulations. The department
is adopting new §§19.60-19.63 in a separate submission to
replace these sections.
No comments were received regarding the adoption of the
repeals.
The repeals are adopted under the Texas Agriculture Code (the
Code), §71.001 and §71.002, which provides the Texas Depart-
ment of Agriculture with the authority to establish quarantines
against diseases and pests; and the Code, §71.007, which au-
thorizes the department to adopt rules necessary for the pro-
tection of agricultural and horticultural interests.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 2, 1996
Proposal publication date: July 12, 1996
For further information, please call: (512) 463-7583
♦ ♦ ♦
Carribean Fruit Fly Quarantine
4 TAC §§5.121–5.125
The Texas Department of Agriculture (the department) adopts
the repeal of §§5.121-5.125, concerning the caribbean fruit fly
quarantine without changes to the proposed text as published
in the July 12, 1996, issue of the Texas Register (21 TexReg
6310).
The repeals are adopted in order to allow for the adoption of new
sections to clarify existing language in the current regulations,
eliminate duplication of quarantine provisions, and provide ad-
ditional information to the public regarding procedures to follow
in complying with the regulations. The department is adopting
new §§19.40-19.43 in a separate submission to replace these
sections.
No comments were received regarding the adoption of the
repeals.
The repeals are adopted under the Texas Agriculture Code (the
Code), §71.001 and §71.002, which provides the Texas Depart-
ment of Agriculture with the authority to establish quarantines
against diseases and pests; and the Code, §71.007, which au-
thorizes the department to adopt rules necessary for the pro-
tection of agricultural and horticultural interests.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 2, 1996
Proposal publication date: July 12, 1996




The Texas Department of Agriculture (the department) adopts
the repeal of §§5.131-5.135, concerning the burrowing nema-
tode quarantine without changes to the proposed text as pub-
lished in the July 12, 1996, issue of the Texas Register (21
TexReg 6311).
The repeals are adopted in order to allow for the adoption of new
sections to clarify existing language in the current regulations,
eliminate duplication of quarantine provisions, and provide
additional information to the public regarding procedures to
follow in complying with the regulations. The department
is adopting new §§19.20-19.23 in a separate submission to
replace these sections.
No comments were received regarding the adoption of the
repeals.
The repeals are adopted under the Texas Agriculture Code (the
Code), §71.001 and §71.002, which provides the Texas Depart-
ment of Agriculture with the authority to establish quarantines
against diseases and pests; and the Code, §71.007, which au-
thorizes the department to adopt rules necessary for the pro-
tection of agricultural and horticultural interests.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 2, 1996
Proposal publication date: July 12, 1996
For further information, please call: (512) 463-7583
♦ ♦ ♦
Camellia Flower Blight Quarantine
4 TAC §§5.141–5.144
The Texas Department of Agriculture (the department) adopts
the repeal of §§5.141-5.144, concerning the camellia flower
blight regulation without changes to the proposed text as
ADOPTED RULES August 20, 1996 21 TexReg 7797
published in the July 12, 1996, issue of the Texas Register
(21 TexReg 6311).
The repeals are adopted in order to allow for the adoption of new
sections to clarify existing language in the current regulations,
eliminate duplication of quarantine provisions, and provide
additional information to the public regarding procedures to
follow in complying with the regulations. The department
is adopting new §§19.30-19.33 in a separate submission to
replace these sections.
No comments were received regarding the adoption of the
repeals.
The repeals are adopted under the Texas Agriculture Code (the
Code), §71.001 and §71.002, which provide the Texas Depart-
ment of Agriculture with the authority to establish quarantines
against diseases and pests; and the Code, §71.007, which au-
thorizes the department to adopt rules necessary for the pro-
tection of agricultural and horticultural interests.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 2, 1996
Proposal publication date: July 12, 1996
For further information, please call: (512) 463-7583
♦ ♦ ♦
Citrus Seed, Citrus Budwood, and Citrus Nursery
Stock Quarantine
4 TAC §§5.151–5.156
The Texas Department of Agriculture (the department) adopts
the repeal of §§5.151-5.156, concerning citrus seed, citrus
budwood, and citrus nursery stock quarantine without changes
to the proposed text as published in the July 12, 1996, issue of
the Texas Register (21 TexReg 6312).
The repeals are adopted in order to allow for the adoption of
new rules which will protect the citrus industry by preventing the
artificial spread of dangerous insect pests and plant diseases.
The department is adopting new §§21.1-21.8 to replace these
sections.
No comments were received regarding the adoption of the
repeals.
The repeals are adopted under the Texas Agriculture Code,
(the Code), §12.016, which provides the Texas Department of
Agriculture with the authority to adopt rules as necessary for
the administration of the Code; §71.007, which provides the
department with the authority to adopt rules for the protection
of agricultural and horticultural interests, the Code, Chapter 71,
Subchapter A, which authorizes inspections, quarantines, and
control and eradication zones for dangerous insect pests; and
the Code, Chapter 73, which provides the department with the
authority to regulate citrus pests and establish quarantines.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 2, 1996
Proposal publication date: July 12, 1996
For further information, please call: (512) 463-7583
♦ ♦ ♦
Date Palm Lethal Decline
4 TAC §§5.191–5.197
The Texas Department of Agriculture (the department) adopts
the repeal of §§5.191-5.197, concerning date palm lethal
decline without changes to the proposed text as published in
the July 12, 1996, issue of the Texas Register (21 TexReg
6312).
The repeals are adopted in order to allow for the adoption of new
sections to clarify existing language in the current regulations,
eliminate duplication of quarantine provisions, and provide
additional information to the public regarding procedures to
follow in complying with the regulations. The department
is adopting new §§19.50-19.53 in a separate submission to
replace these sections.
No comments were received regarding the adoption of the
repeals.
The repeals are adopted under the Texas Agriculture Code (the
Code), §71.001 and §71.002, which provides the Texas Depart-
ment of Agriculture with the authority to establish quarantines
against diseases and pests; and the Code, §71.007, which au-
thorizes the department to adopt rules necessary for the pro-
tection of agricultural and horticultural interests.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 2, 1996
Proposal publication date: July 12, 1996
For further information, please call: (512) 463-7583
♦ ♦ ♦
European Brown Garden Snail Quarantine
4 TAC §§5.300–5.303
21 TexReg 7798 August 20, 1996 Texas Register
The Texas Department of Agriculture (the department) adopts
the repeal of §§5.300-5.303, concerning european brown gar-
den snail quarantine without changes to the proposed text as
published in the July 12, 1996, issue of the Texas Register (21
TexReg 6313).
The repeals are adopted in order to allow for the adoption of new
sections to clarify existing language in the current regulations,
eliminate duplication of quarantine provisions, and provide
additional information to the public regarding procedures to
follow in complying with the regulations. The department
is adopting new §§19.70-19.73 in a separate submission to
replace these sections.
No comments were received regarding the adoption of the
repeals.
The repeals are adopted under the Texas Agriculture Code
(the Code), §71.001, which provides the Texas Department of
Agriculture with the authority to establish quarantines against
diseases and pests; and the Code, §71.007, which authorizes
the department to adopt rules necessary for the protection of
agricultural and horticultural interests.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 2, 1996
Proposal publication date: July 12, 1996
For further information, please call: (512) 463-7583
♦ ♦ ♦
Imported Fire Ant Quarantine
4 TAC §§5.400–5.408
The Texas Department of Agriculture (the department) adopts
the repeal of §§5.400-5.408, concerning the imported fire ant
quarantine without changes to the proposed text as published
in the July 12, 1996, issue of the Texas Register (21 TexReg
6313).
The repeals are adopted in order to allow for the adoption of
new sections to clarify existing language in the current regula-
tions, eliminate duplication of quarantine provisions, and pro-
vide additional information to the public regarding procedures
to follow in complying with the regulations. The department is
adopting new §§19.100-19.103 in a separate submission to re-
place these sections.
No comments were received regarding the adoption of the
repeals.
The repeals are adopted under the Texas Agriculture Code (the
Code), §71.001 and §71.002, which provides the Texas Depart-
ment of Agriculture with the authority to establish quarantines
against diseases and pests; and the Code, §71.007, which au-
thorizes the department to adopt rules necessary for the pro-
tection of agricultural and horticultural interests.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 2, 1996
Proposal publication date: July 12, 1996
For further information, please call: (512) 463-7583
♦ ♦ ♦
Chapter 9. Plant Quality
Nursery and Floral Products
4 TAC 9.1 9.2, 9.4–9.6
The Texas Department of Agriculture (the department) adopts
the repeal of §§9.1, 9.2 and 9.4-9.6, concerning nursery
and floral products without changes to the proposed text as
published in the July 12, 1996, issue of the Texas Register (21
TexReg 6332).
The repeals are adopted to allow for the adoption of new
sections to clarify existing language in the current regulations
and provide additional information to the public regarding
procedures to follow in complying with the regulations. The
department is adopting new §§22.1-22.6 to replace these
sections.
No comments were received regarding the adoption of the
repeals.
The repeals are adopted under the Texas Agriculture Code,
§71.042, which provides the Texas Department of Agriculture
with the authority to adopt rules as necessary for the immunity
and protection of plants from diseases and insect pests; and
the Texas Agriculture Code, §71.043, which authorizes the
department to collect annual nursery and floral registration fees.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 2, 1996
Proposal publication date: July 12, 1996
For further information, please call: (512) 463-7583
♦ ♦ ♦
Rose Grades and Regulations
4 TAC §§9.10–9.14
The Texas Department of Agriculture (the department) adopts
the repeal of §§9.10-9.14, concerning rose grades and regula-
ADOPTED RULES August 20, 1996 21 TexReg 7799
tions without changes to the proposed text as published in the
July 12, 1996, issue of the Texas Register (21 TexReg 6332).
The repeals are adopted in order to allow for the adoption
of new sections to clarify existing language in the current
regulations and provide additional information to the public
regarding procedures to follow in complying with the regulations.
The department is adopting new §§23.1-23.6 to replace these
sections.
No comments were received regarding the adoption of the
repeals.
The repeals are adopted under the Texas Agriculture Code,
§121.001, which provides the Texas Department of Agriculture
with the authority to adopt rules and prescribe procedures for
the inspection, grading, and labeling of all rose plants sold or
offered for sale within this state.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 2, 1996
Proposal publication date: July 12, 1996




The Texas Department of Agriculture (the department) adopts
the repeal of §9.40, concerning expiration provision without
changes to the proposed text as published in the July 12, 1996,
issue of the Texas Register (21 TexReg 6333).
The repeal is adopted in order to allow for the adoption of a
new Chapter 9 as part of the department’s reorganization of
its regulatory program rules. The department is adopting new
§22.6 and §23.6 to replace this section.
No comments were received regarding the adoption of the
repeal.
The repeal is adopted under the Texas Agriculture Code
(the Code), §71.042, which provides the Texas Department
of Agriculture with the authority to adopt rules as necessary
for the immunity and protection of plants from diseases and
insect pests; and the Code, §121.001, which provides the
department with the authority necessary to adopt rules and
prescribe procedures for the inspection, grading, and labeling
of all rose plants sold or offered for sale within this state.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 2, 1996
Proposal publication date: July 12, 1996
For further information, please call: (512) 463-7583
♦ ♦ ♦
Chapter 9. Seed Quality
The Texas Department of Agriculture (the department) adopts
new §§9.1-9.7, 9.12 and 9.13, concerning administration of the
Texas Seed Law, without changes to the proposed text as
published in the July 12, 1996, issue of the Texas Register
(21 TexReg 6333).
The new section is adopted to furnish the seed purchaser with
truthful information on the tag or label to give favorable returns
on seed investment, to help decide whether the stock is the best
obtainable for the money, to increase the net income for farm
families by more careful seeding and seed production methods,
and to eliminate the selling of inferior seed with large weed seed
content. These sections have been relocated from Chapter 19
of this title as part of the department’s reorganization of it’s
regulatory rules.
The new sections provide definitions to be used in Chapter
9, licensing and reporting requirements for persons selling,
offering, exposing, or otherwise distributing for sale agricultural
seed within Texas for planting purposes, testing procedures
and fees, labeling provisions, sampling procedures and an
expiration provision for Chapter 9.
The Texas Seed Trade Association commented generally in
favor of the new sections.
Definitions
4 TAC §9.1
The new sections are adopted under the Texas Agriculture
Code, (the Code), §61.002, which provides the Department of
Agriculture with the authority to adopt rules necessary for the
efficient enforcement of Chapter 61; and to establish standards
of genetic purity and identity; and the Texas Agriculture Code,
(the Code), §§61.009, and 61.011, which provides the depart-
ment with the authority to charge fees for testing of seed for
purity and germination and for issuance of an agricultural seed
inspection permit or Texas tested seed labels; and the Code,
§61.013, which provides the department with the authority to
charge a fee for a vegetable seed license.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 2, 1996
Proposal publication date: July 12, 1996
For further information, please call: (512) 463-7583
21 TexReg 7800 August 20, 1996 Texas Register
♦ ♦ ♦
Classification of Licenses
4 TAC §9.2, §9.3
The new sections are adopted under the Texas Agriculture
Code,§61.002, which provides the Texas Department of Agri-
culture with the authority to adopt rules as necessary for the
efficient enforcement of Chapter 61 and to establish standards
of genetic purity and identity; the Code, §61.011, which provides
the department with the authority to charge fees for issuance of
an agricultural seed inspection permit and Texas tested seed
label; and, the Code, §61.013, which provides the department
with the authority to charge a fee for a vegetable seed license.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 2, 1996
Proposal publication date: July 12, 1996
For further information, please call: (512) 463-7583
♦ ♦ ♦
Seed Testing
4 TAC §9.4, §9.5
The new sections are adopted under the Texas Agriculture
Code (the Code), §61.002, which provides the Texas Depart-
ment of Agriculture with the authority to adopt rules necessary
for the efficient enforcement of Chapter 61 and to establish
standards of genetic purity and identity; and the Code, §61.009,
which provides the department with the authority to charge fees
for testing of seed for purity and germination.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 2, 1996
Proposal publication date: July 12, 1996
For further information, please call: (512) 463-7583
♦ ♦ ♦
Labeling Provisions
4 TAC §9.6, §9.7
The new sections are adopted under the Texas Agriculture
Code, §61.002, which provides the Texas Department of
Agriculture with the authority to adopt rules necessary for the
efficient enforcement of Chapter 61 and to establish standards
of genetic purity.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 2, 1996
Proposal publication date: July 12, 1996
For further information, please call: (512) 463-7583
♦ ♦ ♦
Sampling Procedures
4 TAC §9.12, §9.13
The new sections are adopted under the Texas Agriculture
Code, §61.002, which provides the Texas Department of
Agriculture with the authority to adopt rules necessary for the
efficient enforcement of Chapter 61 and to establish standards
of genetic purity and identity.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 2, 1996
Proposal publication date: July 12, 1996
For further information, please call: (512) 463-7583
♦ ♦ ♦
Chapter 19. Seed Division
4 TAC §§19.1–19.14
The Texas Department of Agriculture (the department) adopts
the repeal of §§19.1-19.14, concerning administration of the
Texas Seed Law, the Texas Agriculture Code, Chapter 61,
without changes to the proposed text as published in the July
12, 1996, issue of the Texas Register (21 TexReg 6378).
The repeals allow the department to relocate the sections
elsewhere in Title 4, as part of the department’s reorganization
of its regulatory rules.
The repeals delete sections concerning the Texas Seed Law
from Chapter 19. The sections are being relocated in Chapter
9 of this title.
The Texas Seed Trade Association commented generally in
favor of the repeals.
The repeals are adopted under the Texas Agriculture Code,
§61.002, which provides the Texas Department of Agriculture
ADOPTED RULES August 20, 1996 21 TexReg 7801
with the authority to establish rules necessary for the efficient
enforcement of Chapter 61.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 2, 1996
Proposal publication date: July 12, 1996
For further information, please call: (512) 463-7583
♦ ♦ ♦
Chapter 19. Quarantines
Subchapter A. General Quarantine Provisions
4 TAC §§19.1–19.8
The Texas Department of Agriculture (the department) adopts
new §§19.1-19.8, concerning general quarantine provisions
without changes to the proposed text as published in the July
12, 1996, issue of the Texas Register (21 TexReg 6378).
The new sections are adopted to provide for the clarification of
existing language in the current regulations, eliminate duplica-
tion of quarantine provisions, and provide additional information
to the public regarding procedures to follow in complying with
the regulations.
The new sections provide information concerning definitions,
issuance of inspection certificates, inspection fees, certificate
tag or stamp fees, phytosanitary growing season inspection,
markings and labeling, violations and penalties, and expiration
provision.
No comments were received regarding adoption of the new
sections.
The new sections are adopted under the Texas Agriculture
Code (the Code), §§71.001, 71.002, and 71.003, which pro-
vides the Texas Department of Agriculture with the authority
to establish quarantines against diseases and pests; the Code,
§71.007, which authorizes the department to adopt rules neces-
sary for the protection of agricultural and horticultural interests;
the Code, §71.005, which authorizes the collection of inspection
fees for movement of plants into or out of a quarantined area;
the Code, §71.114, which authorizes the collection of inspec-
tion fees for phytosanitary certification of vegetable plants; and
the Code, §12.021, which authorizes the department to collect
an inspection fee for the issuance of a phytosanitary certificate.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 2, 1996
Proposal publication date: July 12, 1996
For further information, please call: (512) 463-7583
Subchapter B. Burrowing Nematode Quarantine
4 TAC §§19.20–19.23
The Texas Department of Agriculture (the department) adopts
new §§19.20-19.23, concerning burrowing nematode quaran-
tine without changes to the proposed text as published in the
July 12, 1996, issue of the Texas Register (21 TexReg 6380).
The new sections are adopted to provide for the clarification of
existing language in the current regulations, eliminate duplica-
tion of quarantine provisions, and provide additional information
to the public regarding procedures to follow in complying with
the regulations.
The new sections provide information concerning quarantined
pest, quarantined areas, quarantined articles, and restrictions.
A written comment was received from the Texas Association
of Nurserymen concerning quarantined areas in §19.21. The
association was concerned that the rule would limit the depart-
ment’s ability to act in the event areas other than those listed
in §19.21 were found to be infested with Burrowing Nematode.
The department concurs with this concern, however, the provi-
sions of Texas Agriculture Code, Chapter 71, do not allow for
such a broad designation of a quarantined area.
The new sections are adopted under the Texas Agriculture
Code (the Code), §71.001 and §71.002, which provides the
Texas Department of Agriculture with the authority to estab-
lish quarantines against diseases and pests; and the Code,
§71.007, which authorizes the department to adopt rules nec-
essary for the protection of agricultural and horticultural inter-
ests.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 2, 1996
Proposal publication date: July 12, 1996
For further information, please call: (512) 463-7583
♦ ♦ ♦
Subchapter C. Camellia Flower Blight Quarantine
4 TAC §§19.30–19.33
The Texas Department of Agriculture (the department) adopts
new §§19.30-19.33, concerning camellia flower blight quaran-
tine with changes to the proposed text as published in the July
12, 1996, issue of the Texas Register (21 TexReg 6380). Sec-
tion 19.33 is adopted with changes. Sections 19.30-19.32 are
adopted without changes and will not be republished.
21 TexReg 7802 August 20, 1996 Texas Register
The new sections are adopted to provide for the clarification of
existing language in the current regulations, eliminate duplica-
tion of quarantine provisions, and provide additional information
to the public regarding procedures to follow in complying with
the regulations. §19.33(b) has been changed to remove the
word "bare-rooted."
The new sections provide information concerning quarantined
pest, quarantined areas, quarantined articles, and restrictions.
Comments were received by the Texas Association of Nurs-
erymen concerning the word "bare-root" in §19.33(b). The as-
sociation was concerned that the bare-root requirement would
greatly limit the ability of nurseries to import camellia plants.
The department concurs with this concern and has removed
the word "bare-root" from this section.
The new sections are adopted under the Texas Agriculture
Code (the Code), §71.001 and §71.002, which provides the
Texas Department of Agriculture with the authority to estab-
lish quarantines against diseases and pests; and the Code,
§71.007, which authorizes the department to adopt rules nec-
essary for the protection of agricultural and horticultural inter-
ests.
§19.33. Restrictions.
(a) General. Quarantined articles originating from quaran-
tined areas are prohibited entry into Texas, except as provided in
subsection (b) of this section.
(b) Exceptions. Camellia plants with buds showing no trace
of color may enter the state of Texas provided a certificate issued
by an authorized inspector of the state of origin accompanies each
shipment stating that no color is showing in the buds of the plant.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 2, 1996
Proposal publication date: July 12, 1996
For further information, please call: (512) 463-7583
♦ ♦ ♦
Subchapter D. Caribbean Fruit Fly Quarantine
4 TAC §§19.40-19.43
The Texas Department of Agriculture (the department) adopts
new §§19.40-19.43, concerning caribbean fruit fly quarantine
without changes to the proposed text as published in the July
12, 1996, issue of the Texas Register (21 TexReg 6381).
The new sections are adopted to provide for the clarification of
existing language in the current regulations, eliminate duplica-
tion of quarantine provisions, and provide additional information
to the public regarding procedures to follow in complying with
the regulations.
The new sections provide information concerning quarantined
pest, quarantined areas, quarantined articles, and restrictions.
No comments were received regarding adoption of the new
sections.
The new sections are adopted under the Texas Agriculture
Code (the Code), §71.001 and §71.002, which provides the
Texas Department of Agriculture with the authority to estab-
lish quarantines against diseases and pests; and the Code,
§71.007, which authorizes the department to adopt rules nec-
essary for the protection of agricultural and horticultural inter-
ests.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 2, 1996
Proposal publication date: July 12, 1996
For further information, please call: (512) 463-7583
♦ ♦ ♦
Subchapter E. Date Palm Lethal Decline Quaran-
tine
4 TAC §§19.50–19.53
The Texas Department of Agriculture (the department) adopts
new §§19.50-19.53, concerning date palm lethal decline quar-
antine without changes to the proposed text as published in the
July 12, 1996, issue of the Texas Register (21 TexReg 6382).
The new sections are adopted to provide for the clarification of
existing language in the current regulations, eliminate duplica-
tion of quarantine provisions, and provide additional information
to the public regarding procedures to follow in complying with
the regulations.
The new sections provide information concerning quarantined
pest, quarantined areas, quarantined articles, and restrictions.
No comments were received regarding adoption of the new
sections.
The new sections are adopted under the Texas Agriculture
Code (the Code), §71.001 and §71.002, which provides the
Texas Department of Agriculture with the authority to estab-
lish quarantines against diseases and pests; and the Code,
§71.007, which authorizes the department to adopt rules nec-
essary for the protection of agricultural and horticultural inter-
ests.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 12, 1996.
TRD-9611634
Dolores Alvarado Hibbs
ADOPTED RULES August 20, 1996 21 TexReg 7803
Deputy General Counsel
Texas Department of Agriculture
Effective date: September 2, 1996
Proposal publication date: July 12, 1996
For further information, please call: (512) 463-7583
♦ ♦ ♦
Subchapter F. Lethal Yellowing Quarantine
4 TAC §§19.60-19.63
The Texas Department of Agriculture (the department) adopts
new §§19.60-19.63, concerning lethal yellowing quarantine
without changes to the proposed text as published in the July
12, 1996, issue of the Texas Register (21 TexReg 6383).
The new sections are adopted to provide for the clarification of
existing language in the current regulations, eliminate duplica-
tion of quarantine provisions, and provide additional information
to the public regarding procedures to follow in complying with
the regulations.
The new sections provide information concerning quarantined
pest, quarantined areas, quarantined articles, and restrictions.
No comments were received regarding adoption of the new
sections.
The new sections are adopted under the Texas Agriculture
Code (the Code), §71.001 and §71.002, which provides the
Texas Department of Agriculture with the authority to estab-
lish quarantines against diseases and pests; and the Code,
§71.007, which authorizes the department to adopt rules nec-
essary for the protection of agricultural and horticultural inter-
ests.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 2, 1996
Proposal publication date: July 12, 1996
For further information, please call: (512) 463-7583
♦ ♦ ♦
Subchapter G. European Brown Garden Snail
Quarantine
4 TAC §§19.70–19.73
The Texas Department of Agriculture (the department) adopts
new §§19.70-19.73, concerning european brown garden snail
quarantine without changes to the proposed text as published
in the July 12, 1996, issue of the Texas Register (21 TexReg
6384).
The new sections are adopted to provide for the clarification of
existing language in the current regulations, eliminate duplica-
tion of quarantine provisions, and provide additional information
to the public regarding procedures to follow in complying with
the regulations.
The new sections provide information concerning quarantined
pest, quarantined areas, quarantined articles, and restrictions.
No comments were received regarding adoption of the new
sections.
The new sections are adopted under the Texas Agriculture
Code (the Code), §71.001, which provides the Texas Depart-
ment of Agriculture with the authority to establish quarantines
against diseases and pests; and the Code, §71.007, which au-
thorizes the department to adopt rules necessary for the pro-
tection of agricultural and horticultural interests.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 2, 1996
Proposal publication date: July 12, 1996
For further information, please call: (512) 463-7583
♦ ♦ ♦
Subchapter H. Gypsy Moth Quarantine
4 TAC §19.80, §19.81
The Texas Department of Agriculture (the department) adopts
new §19.80 and §19.81, concerning gypsy moth quarantine
without changes to the proposed text as published in the July
12, 1996, issue of the Texas Register (21 TexReg 6385).
The new sections are adopted to provide for the clarification of
existing language in the current regulations, eliminate duplica-
tion of quarantine provisions, and provide additional information
to the public regarding procedures to follow in complying with
the regulations.
The new sections provide information concerning quarantined
pest, and adoption of federal quarantine.
No comments were received regarding adoption of the new
sections.
The new sections are adopted under the Texas Agriculture
Code (the Code), §71.001, which provides the Texas Depart-
ment of Agriculture with the authority to establish quarantines
against diseases and pests; and the Code, §71.007, which au-
thorizes the department to adopt rules necessary for the pro-
tection of agricultural and horticultural interests.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 12, 1996.
TRD-9611637
Dolores Alvarado Hibbs
21 TexReg 7804 August 20, 1996 Texas Register
Deputy General Counsel
Texas Department of Agriculture
Effective date: September 2, 1996
Proposal publication date: July 12, 1996
For further information, please call: (512) 463-7583
♦ ♦ ♦
Subchapter I. Pine Shoot Beetle Quarantine
4 TAC §19.90, §19.91
The Texas Department of Agriculture (the department) adopts
new §19.90, and §19.91, concerning pine shoot beetle quaran-
tine without changes to the proposed text as published in the
July 12, 1996, issue of the Texas Register (21 TexReg 6385).
The new sections are adopted to provide for the clarification of
existing language in the current regulations, eliminate duplica-
tion of quarantine provisions, and provide additional information
to the public regarding procedures to follow in complying with
the regulations.
The new sections provide information concerning quarantined
pest, and adoption of federal quarantine.
No comments were received regarding adoption of the new
sections.
The new sections are adopted under the Texas Agriculture
Code (the Code), §71.001, which provides the Texas Depart-
ment of Agriculture with the authority to establish quarantines
against diseases and pests; and the Code, §71.007, which au-
thorizes the department to adopt rules necessary for the pro-
tection of agricultural and horticultural interests.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 2, 1996
Proposal publication date: July 12, 1996
For further information, please call: (512) 463-7583
♦ ♦ ♦
Subchapter J. Red Imported Fire Ant Quarantine
4 TAC §§19.100–19.103
The Texas Department of Agriculture (the department) adopts
new §§19.100-19.103, concerning red imported fire ant quaran-
tine without changes to the proposed text as published in the
July 12, 1996, issue of the Texas Register (21 TexReg 6386).
The new sections are adopted to provide for the clarification of
existing language in the current regulations, eliminate duplica-
tion of quarantine provisions, and provide additional information
to the public regarding procedures to follow in complying with
the regulations.
The new sections provide information concerning quarantined
pest, quarantined areas, quarantined articles, and restrictions.
No comments were received regarding adoption of the new
sections.
The new sections are adopted under the Texas Agriculture
Code (the Code), §71.001 and §71.002, which provides the
Texas Department of Agriculture with the authority to estab-
lish quarantines against diseases and pests; and the Code,
§71.007, which authorizes the department to adopt rules nec-
essary for the protection of agricultural and horticultural inter-
ests.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 2, 1996
Proposal publication date: July 12, 1996
For further information, please call: (512) 463-7583
♦ ♦ ♦
Subchapter K. European Corn Borer Quarantine
4 TAC §§19.110–19.113
The Texas Department of Agriculture (the department) adopts
new §§19.110-19.113, concerning european corn borer quar-
antine. Section 19.113 is adopted with changes to the pro-
posed text as published in the July 12, 1996, issue of the
Texas Register (21 TexReg 6387). Sections 19.110-19.112
are adopted without changes and will not be republished. In
§19.113(c)(1)(B), in regards to the size requirements for mesh,
the words "or less" have been replaced with the words "or
smaller" to clarify the language of that provision.
The new sections are adopted to provide for the clarification of
existing language in the current regulations, eliminate duplica-
tion of quarantine provisions, and provide additional information
to the public regarding procedures to follow in complying with
the regulations.
The new sections provide information concerning quarantined
pest, quarantined areas, quarantined articles, and restrictions.
No comments were received regarding adoption of the new
sections.
The new sections are adopted under the Texas Agriculture
Code (the Code), §71.001 and §71.002, which provides the
Texas Department of Agriculture with the authority to estab-
lish quarantines against diseases and pests; and the Code,
§71.007, which authorizes the department to adopt rules nec-
essary for the protection of agricultural and horticultural inter-
ests.
§19.113. Restrictions.
ADOPTED RULES August 20, 1996 21 TexReg 7805
(a) General. Quarantined articles originating from quaran-
tined areas are prohibited entry into or through the free areas of
Texas, except as provided in subsections (b) and (c) of this section.
(b) Exemptions. The following quarantined articles are
exempt from the restrictions of this subchapter.
(1) individual shipments of lots of shelled grain or seed
of 100 pounds or less;
(2) quarantined articles comprised of packages less than
10 pounds and free from portion of plants or fragments capable of
harboring European Corn Borer; and
(3) quarantined articles with divisions without stems of
the previous year’s growth, rooted cuttings, seedling plants or cut
flowers shipped during the period between November 30th to May
1st.
(c) Exceptions.
(1) A quarantined article may be shipped into a free area
in Texas if it is accompanied by a certificate issued by an authorized
representative of the origin state’s department of agriculture certifying
that the article has met one of the following conditions:
(A) the quarantined article was a product of a state not
listed as quarantined in this subchapter, and the quarantined article
has been maintained to assure no blending or mixing with other
quarantined articles produced in or shipped from quarantined areas
described in this subchapter, or
(B) the quarantined articles have been screened
through a 1/2 inch or smaller mesh screen, or otherwise processed
prior to loading and are free from stalks, cobs, stems or such portions
of plants or fragments, or
(C) the quarantined article has been fumigated in a
manner prescribed by the department, or
(D) the quarantined article originated from an ap-
proved establishment in Texas which has a current compliance agree-
ment with the department.
(2) Unfumigated and unscreened grain may be shipped
through the free area of Texas if it is destined to a foreign port
through a port elevator operating under the authority of the Federal
Grain Inspection Service (FGIS), provided a certificate from the state
of origin accompanies each shipment stating:
(A) grain is for export only; and
(B) shipment shall not be diverted to any other Texas
point; and
(C) a change in destination to other Texas points is
not authorized.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 2, 1996
Proposal publication date: July 12, 1996
For further information, please call: (512) 463-7583
♦ ♦ ♦
Subchapter L. Pecan Weevil Quarantine
4 TAC §§19.120–19.123
The Texas Department of Agriculture (the department) adopts
ew §§19.120-19.123, concerning pecan weevil quarantine
without changes to the proposed text as published in the July
12, 1996, issue of the Texas Register (21 TexReg 6388).
The new sections are adopted to provide for the clarification of
existing language in the current regulations, eliminate duplica-
tion of quarantine provisions, and provide additional information
to the public regarding procedures to follow in complying with
the regulations.
The new sections provide information concerning quarantined
pest, quarantined areas, quarantined articles, and restrictions.
No comments were received regarding adoption of the new
sections.
The new sections are adopted under the Texas Agriculture
Code (the Code), §71.001 and §71.002, which provides the
Texas Department of Agriculture with the authority to estab-
li h quarantines against diseases and pests; and the Code,
§71.007, which authorizes the department to adopt rules nec-
essary for the protection of agricultural and horticultural inter-
ests.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 2, 1996
Proposal publication date: July 12, 1996
For further information, please call: (512) 463-7583
♦ ♦ ♦
Subchapter M. Sweet Potato Weevil Quarantine
4 TAC §§19.130–19.133
The Texas Department of Agriculture (the department) adopts
new §§19.130-19.133, concerning sweet potato weevil quaran-
tine without changes to the proposed text as published in the
July 12, 1996, issue of the Texas Register (21 TexReg 6389).
The new sections are adopted to provide for the clarification of
existing language in the current regulations, eliminate duplica-
tion of quarantine provisions, and provide additional information
to the public regarding procedures to follow in complying with
the regulations.
The new sections provide information concerning quarantined
pest, quarantined areas, quarantined articles, and restrictions.
21 TexReg 7806 August 20, 1996 Texas Register
No comments were received regarding adoption of the new
sections.
The new sections are adopted under the Texas Agriculture
Code (the Code), §71.001 and §71.002, which provides the
Texas Department of Agriculture with the authority to estab-
lish quarantines against diseases and pests; and the Code,
§71.007, which authorizes the department to adopt rules nec-
essary for the protection of agricultural and horticultural inter-
ests.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 2, 1996
Proposal publication date: July 12, 1996
For further information, please call: (512) 463-7583
♦ ♦ ♦
Subchapter N. Karnal Bunt Quarantine
4 TAC §§19.140–19.143
The Texas Department of Agriculture (the department) adopts
new §§19.140-19.143, concerning karnal bunt quarantine with-
out changes to the proposed text as published in the July 12,
1996, issue of the Texas Register (21 TexReg 6391).
The new sections are adopted to provide for the clarification of
existing language in the current regulations, eliminate duplica-
tion of quarantine provisions, and provide additional information
to the public regarding procedures to follow in complying with
the regulations.
The new sections provide information concerning quarantined
pest, quarantined areas, quarantined articles, and restrictions.
No comments were received regarding adoption of the new
sections.
The new sections are adopted under the Texas Agriculture
Code (the Code), §71.002, which provides the Texas Depart-
ment of Agriculture with the authority to establish quarantines
against diseases and pests; and the Code, §71.007, which au-
thorizes the department to adopt rules necessary for the pro-
tection of agricultural and horticultural interests.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 2, 1996
Proposal publication date: July 12, 1996
For further information, please call: (512) 463-7583
♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION
Part II. Public Utility Commission of
Texas
Chapter 23. Substantive Rules
Certification
16 TAC §23.32
The Public Utility Commission of Texas adopts an amendment
to Substantive Rule §23.32, relating to Automatic Dial Announc-
ing Devices (ADADs) with no changes to the proposed text as
published in the May 24, 1996, issue of the Texas Register (21
TexReg 4512). The amendment provides for the suspension of
a person’s permit to operate an ADAD upon receipt of a final
order from the Office of the Attorney General or the court find-
ing that the person’s permit has been ordered suspended for
failure to pay child support. The amendment brings the com-
mission’s rules into compliance with the Tex. Fam. Code Ann.
Ch. 232 (Vernon Supp. 1996), which provides for the suspen-
sion of state-issued licenses for failure to pay child support.
A public hearing on the amendment was held at Commission
offices on June 4, 1996 at 10:00 a.m. Representatives from
John Staurulakis, Inc. attended the hearing, but made no
comment on the record.
No written comments on the proposal were received by the
Commission.
This amendment is adopted under PURA §1.101, which pro-
vides the commission with the authority to make and enforce
rules reasonably required in the exercise of its powers and ju-
risdiction; and specifically, Tex. Fam. Code Ann. Ch. 232
(Vernon Supp. 1996), which provides for the suspension of
state-issued licenses for failure to pay child support.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on August 12, 1996.
TRD-9611605
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Effective date: September 2, 1996
Proposal publication date: May 24, 1996
For further information, please call: (512) 458-0100
♦ ♦ ♦
TITLE 22. EXAMINING BOARDS
Part III. Texas Board of Chiropractic Ex-
aminers
Chapter 73. Licenses and Renewals
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22 TAC §73.2
The Texas Board of Chiropractic Examiners adopts an amend-
ment to §73.2 regarding Renewal of License without changes
to the proposed text as published in the June 11, 1996, issue
of the Texas Register (21 TexReg 5232) with corrections of
error published in the July 5, 1996 Texas Register (21 TexReg
6263).
This amendment adds a new subsection (b) which sets out more
fully the requirements under the Education Code, §57.491 and
provides procedures for complying with that statute. Subsection
(b) as adopted clarifies the board’s duty under the Education
Code, §57.491 and the conditions which must be met in
order to renew licenses of certain licensees who have been
found in default by the corporation, establishes procedures for
requesting a hearing before the board takes action under the
section and for reinstating a license that was denied renewal,
and explains the effect of nonrenewal under this rule on the
ability to practice chiropractic.
No comments were received concerning adoption of this rule.
The amendment is adopted under Texas Civil Statutes, Article
4512b, §4a, which authorizes the board to adopt rules neces-
sary for performance of its duties and to regulate the practice of
chiropractic and the Education Code, §57.491 (j) which autho-
rizes the board to adopt rules implementing the state’s license
nonrenewal policy in connection with the student loan program.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Texas Board of Chiropractic Examiners
Effective date: August 29, 1996
Proposal publication date: June 11, 1996




The Texas Board of Chiropractic Examiners adopts an amend-
ment to §76.3 regarding Request for Information and Records
from Practitioners without changes to the proposed text as pub-
lished in the June 11, 1996, issue of the Texas Register (21
TexReg 5233) with corrections of error published in the July 5,
1996 Texas Register (21 TexReg 6263).
This amendment to subsection (a) sets out more fully the
statutory requirements and conditions that must be met in
requesting records under this section. The subsection as
adopted sets out the statutory provisions for chiropractors to
charge a reasonable fee and to comply with requests within a
reasonable time, provides for advance payment under certain
circumstances and written notification to the patient stating the
reasons for denial of a request.
No comments were received concerning adoption of the rule.
The amendment is adopted under Texas Civil Statutes, Article
4512b, §4a, which authorizes the board to adopt rules neces-
sary for performance of its duties and to regulate the practice
of chiropractic and Texas Civil Statutes, Article 4512b, §§1b(j),
1b(k), which authorizes release of patient records under certain
requirements and conditions.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Texas Board of Chiropractic Examiners
Effective date: August 29, 1996
Proposal publication date: June 11, 1996
For further information, please call: (512) 305-6700
♦ ♦ ♦
TITLE 25. HEALTH SERVICES
Part I. Texas Department of Health
Chapter 119. Health Maintenance Organizations
The Texas Department of Health (department) adopts the re-
peal of §§119.1-119.15 and adopts new §§119.1-119.4, 119.21-
119.25, 119.51-119.56, and 119.71 concerning health main-
tenance organizations (HMOs). New §§119.1-119.4, 119.21-
119.25, and 119.51-119.56 are adopted with changes to the
proposed text as published in the March 12, 1996, issue of the
Texas Register (21 TexReg 1980-1995 and 2104-2105). Sec-
tion 119.71 is adopted without changes. Proposed §§119.26,
119.27 and 119.91 are withdrawn from consideration and are
not being adopted. All sections are being printed due to a pub-
lication error in the Texas Register. The entire proposed text
was printed in the March 12, 1996, edition of the Texas Regis-
ter; however, there was no separation in the text between the
definition of "evidence of coverage" and "general hospital," be-
tween §119.22 and §119.23, between §119.23 and §119.24,
and between §119.54 and §119.55. The publication error re-
sulted in some confusion among commenters in referencing the
correct rule number.
Specifically, the new sections cover definitions; application,
assessments and fees; examinations; reporting complaints;
organization of a health maintenance organization and ser-
vice area; quality improvement; quality improvement program;
quality improvement committee; utilization review; ambulatory
health care services; emergency care; inpatient hospital and
medical service; diagnostic and therapeutic services; optional
services; single health care service; and enforcement. These
rules will become effective on October 1, 1996.
The department and the Texas Department of Insurance work
together in regulating HMOs under authority of the Texas In-
surance Code, Chapter 20A (HMO Act). The Governor di-
rected the commissioners of health and insurance to promul-
gate rules which (1) require disclosure of information concern-
ing plan terms and conditions to allow enrollees and employ-
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ers to make informed decisions when selecting among man-
aged care plans; (2) allow evaluation of managed care plans
to ensure consumers are receiving quality care at an affordable
price; (3) where possible, expand health maintenance organi-
zation patient choice to allow for continuity of treatment should
a patient’s treating physician be terminated; (4) implement rea-
sonable due process procedures to ensure providers are given
reasons if they are turned down or terminated from a managed
care plan; and (5) prohibit retaliatory actions by health main-
tenance organizations against patients for filing complaints or
appealing decisions. These new rules are in response to the
Governor’s directive in the areas of quality, availability and ac-
cessibility of care and are compatible with rules adopted by the
Texas Department of Insurance effective January 1, 1996, and
April 1, 1996.
The repeal of §§119.1-119.15 allows for the adoption of the
new sections. The new sections clarify the department’s ex-
amination procedures of HMOs both prior to and subsequent
to the Texas Department of Insurance issuance of a certificate
of authority; clarify the authority of the department to examine
the quality of health care services offered by an HMO; explain
the types of examinations that are conducted by the depart-
ment, including the protocol by which the examinations are con-
ducted; standardize an internal complaint procedure; add new
language to guide consumers, physicians, dentists and other
providers and HMOs in filing complaints against HMOs; clarify
that throughout the sections providers include dentists, phys-
ical therapists, and others; contain a requirement for quality
improvement functions to be accomplished by committees com-
posed of physicians, dentists and other providers from through-
out the service area; expand provisions requiring availability,
accessibility, and continuity of health care services, including
expanded emergency care provisions; expand provisions re-
quiring each HMO to have a quality improvement plan; clarify
provisions regarding the department’s role in enforcement ac-
tions against HMOs; and contain an application fee increase for
new HMOs.
The new language addresses concerns expressed by con-
sumers related to the quality of health care services furnished
by HMOs to its enrollees and will more fully implement the reg-
ulatory authority over HMOs assigned to the department in the
HMO Act. Changes to the proposed text were made as a result
of comments received and for clarification purposes. These
changes and the relevant issues regarding the rules are de-
scribed in the following comments the department received con-
cerning the proposed sections.
Comment: Concerning the rules in general, one commenter
stated the importance of the rules not be in conflict with those
promulgated by the Commissioner of Insurance.
Response: The department recognizes its responsibility to
assure the rules are nonconflicting and compatible with the rules
of the Texas Department of Insurance (TDI). The department
and TDI staff communicate on a day-to-day basis to accomplish
program functions and activities. Staff meet formally each
month to share information and to assure consistency with rules
relating to health maintenance organizations.
Comment: Concerning the rules in general, one commenter
recommended the rules be expanded to provide that any HMO-
related information maintained by the department is an open
record unless the department determines the information to be
proprietary.
Response: The department disagrees with the commenter that
language is needed to address open records. All documents
held or maintained by the department are subject to the Public
Information Act, Government Code, Chapter 552. That law
governs whether documents held by any agency including the
department are open or confidential. It is unnecessary to
address the subject in these rules.
Comment: Concerning the rules in general, one commenter
recommended the state insure the physician-dentist-provider
selection does not discriminate against optometrists, podiatrists
or any other non-physician health care provider based on
prejudice and that all providers have the same basic protections
including due process and an appeals process in the event of
denial or removal from a managed care program.
Response: The department’s statutory authority under the HMO
Act is limited to assessing availability, accessibility and quality
of care issues. Admissions and terminations of physicians,
dentists and other health care providers are addressed in rules
promulgated by the Texas Department of Insurance at 28 TAC
§11.1601.
Comment: Concerning the rules in general, one commenter
urged the department to recognize the value of a program of
external review of the quality of care provided by a managed-
care organization as such precedents have been established
in public sector managed care programs. The commenter be-
lieves the consumer protections offered by external quality re-
view which are currently offered in federal and state govern-
ment sponsored managed care plans should also be offered
to enrollees in private, commercial managed care plans. The
commenter requested the department add a definition for "exter-
nal quality review organization" and add references to external
quality review organizations in §§119.2-119.4, 119.21, 119.23-
119.25 and 119.27.
Response: The department agrees with the concept of external
quality review organizations and the HMO Act, Article 20A.28
provides the authority to contract. However, the statute does
not provide the department the authority to require an HMO
to contract with an external quality review organization or to
approve external quality review organizations. The department
has made no change to the final rules to recognize external
quality review organizations.
Comment: Concerning the rules in general, numerous com-
menters strongly recommended the rules should be applicable
to and govern all integrated health delivery systems operating
as an HMO or offering the same services as an HMO such
as approved nonprofit health corporations (ANHC). Two com-
menters recommended the department clarify that the rules ap-
ply to all HMOs in Texas, both currently licensed and those to
be licensed.
Response: The department agrees that approved ANHCs are
required to comply with the department’s rules pursuant to
the Texas Insurance Code, Article 21.52F, §6 which states
an ANHC is subject to regulation and regulatory enforcement
under certain laws in the same manner as an HMO. However,
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the department believes there is no need to duplicate the rules
promulgated by the Texas Department of Insurance at 28 TAC
§11.1702 (relating to Requirements for Issuance of Certificate
of Authority to ANHC). In addition, the term "physician" as
defined in the HMO Act, Article 20A.02(m) includes an ANHC.
The department’s authority over other types of integrated health
delivery systems is subject to specific statutory language and
cannot be addressed in these HMO rules.
Comment: Concerning the rules in general, one commenter
urged the department to be vigilant in ensuring that Medicare
beneficiaries who enroll in Medicare risk plans receive the
appropriate home health and other health care services to which
they are entitled, and that the quality of care they receive is not
compromised.
Response: The department rules address the quality, availabil-
ity, and accessibility of care for all enrollees regardless of the
payor source. In accessing the quality, availability, and acces-
sibility of care, the evidence of coverage and benefits are re-
viewed to determine whether services are limited in frequency
and number. It is not within the department’s statutory author-
ity to expect more than the contractual arrangements provide
unless expressly required by the department’s or TDI’s rules.
Comment: Concerning the rules in general, many commenters
testified concerning the importance of rules that address ser-
vices for the disabled and those with chronic conditions. Others
stated the term "health" should be expanded from the absence
of disease and impairment to include the on-going management
of chronic conditions. One of the commenters stated managed
care must provide specific services that not only treat acute
and chronic conditions, but also promote and maintain health
and optimum functioning and prevent deterioration and sec-
ondary complications which include diagnostic services; long
and short-term home and community-based services; prescrip-
tion drugs; consumer-driven mental health counseling and sub-
stance abuse services; physical, occupational and speech ther-
apy and personal assistance services, respite care and inde-
pendent living supports; a choice of providers with a recognition
that the primary care physicians for individuals with disabilities
and chronic health conditions frequently are specialists. The
commenter further stated people with disabilities and their fam-
ilies must be ensured equitable participation in a health care
system and not be burdened with disproportionate cost; indi-
viduals must be served on the basis of functional need, not
medical diagnosis; individuals should be allowed to select the
services and supports required for them to function; primary
and acute care and personal assistance services should be pro-
vided to people with disabilities of all income levels on a sliding
scale co-pay basis taking into account non-traditional costly ex-
penses; the system must not save money at the cost of unmet
health care required by the consumer; and a "quality of life" cost
benefit analysis must never be used as a justification for limiting
coverage. Another commenter expressed concern with respect
to the referral practices of HMOs in special cases such as post-
polio syndrome. The commenter’s concern is that there are few
doctors in the community who know about the disease, and due
to lack of referrals to rehabilitation clinics the disabled patients
are often misdiagnosed. The commenter also expressed con-
cern with respect to equipment vendor restrictions by HMOs
and the sometimes lengthy approval process for treatment.
Response: The department believes the rules in §§119.22-
119.24 relating to programs and functions, and in §119.3
which provides for a standardized complaint system address
a number of the commenters’ concerns. The department does
not have the authority under the HMO Act to require an HMO to
provide services beyond those required by statute or the rules
promulgated by TDI or the department, or to regulate charges.
Benefits are negotiated between the HMO and employers and
written into the employer’s health care plan.
Comment: Concerning the rules in general, one commenter
recommended the terminology "valid complaint" used by the
department be changed to include and accurately reflect com-
plaints which were violations of HMO rules at the time they were
filed.
Response: The department agrees with the commenter; how-
ever, the subject is not addressed in these rules. The terms
used by the department to categorize results of its complaint
investigations do not adequately describe the examination re-
sults. The department is currently reviewing alternate terminol-
ogy to categorize 1996 complaint investigations.
Comment: Concerning the rules in general, numerous com-
menters urged the department to develop an HMO data com-
mittee composed of providers, consumers, employers, and data
experts to determine which data measures not already reported
via the Health Employer Data Information Set (HEDIS) to the
Texas Health Care Information Council (THCIC) shall be col-
lected (e.g. acute or chronic care measures relevant to care
for enrollees with special health needs, complaint statistics,
enrollment and disenrollment statistics, provider numbers and
turnover, etc.), available to the public, and passed on to the TDI
for inclusion in the annual HMO survey report to the public.
Response: Legislation passed during the past legislative ses-
sion and codified under Health and Safety Code, Chapter
108 established the Texas Health Care Information Council
(THCIC). The THCIC duties are to develop a statewide health
care data collection system to collect health care charges, uti-
lization data, provider quality data, and outcome data to fa-
cilitate the promotion and accessibility of cost-effective, good
quality health care. The THCIC is expected to promulgate rules
later this year requiring HMOs to submit data. Therefore, the
department has deleted from the final rules the requirement for
HMOs to submit any data to the department under these rules,
and other sections relating to data in §§119.2(b)(1), 119.3(a),
119.3(b)(4)(B)(i), 119.23(9) and 119.24(2)(B). However, there
are sections that address data: §119.21(l) requires the HMO to
develop and maintain a statistical reporting system which allows
for compiling, developing, evaluating, and reporting statistics
relating to the cost of operation, the pattern of utilization of ser-
vices, and the availability and accessibility of services; §119.23
addresses the dedication of resources such as personnel ana-
lytic capabilities, and data resources to the quality improvement
(QI) program; §119.23(7) requires the HMO to track QI by us-
ing measurements, QI data collection and analysis; §119.23(8)
requires the HMO to establish methods and frequency of data
collection; §119.24(2)(B) requires the QI committee to analyze
enrollees’ responses to the enrollee satisfaction surveys; and
§119.24(2)(H)(i) requires a written report on quality. The de-
partment plans to forward all comments we received concern-
ing data collection to the THCIC for their information.
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Comment: Concerning the rules in general, one commenter
stated many individuals require auxiliary aids or services to ac-
cess services provided by HMOs and that such accommoda-
tions are mandated by the Americans with Disabilities (ADA)
Act. Another commenter stated the ADA requires that health
care providers provide communication access to their services
but many health care providers refuse when they learn they will
be required to pay for the service. The commenter urged the
department to develop regulations that require doctors to pro-
vide effective communication, including interpreters, for patients
who are deaf or hard of hearing. The commenter suggested a
way of addressing the issue would be to allow doctors to bill
insurance carriers for the cost of providing interpreters.
Response: The department has addressed, to the extent
possible, special needs and communication issues in §119.23
(4) and §119.24(2)(C)(ii). These rules require HMOs to identify
the needs to assure care and services are available and
accessible and to identify and remove communication barriers
which may impede enrollees from effectively making complaints
against the HMO. The department does not have the authority
under the HMO Act to require an HMO to provide services
beyond those required by the statute or the rules promulgated
by the TDI or the department. An HMO and providers are
required to comply with applicable provisions of the ADA.
Comment: Concerning the rules in general, one commenter
recommended the department add a new §119.55 relating
to complaint systems (and renumber remaining sections) to
acknowledge the primary nature of a complaint system to the
HMO function.
Response: The department agrees with the commenter that
the complaint system is of prime importance; however, the
department has chosen instead to address the standardized
complaint and appeals process in the existing §119.3 at new
subsection (d).
Comment: Concerning §119.1 in general, a commenter sug-
gested consistency between the proposed definitions and the
definitions set forth in the Texas Insurance Code. Another com-
menter requested definitions be consistent with those used in
TDI rules.
Response: The department believes all the definitions in these
final rules are consistent with the definitions in the HMO Act,
the law relating to health care utilization review (UR) agents,
and the rules promulgated by the TDI.
Comment: Concerning §119.1, one commenter recommended
the department add a definition for "adverse determination."
Response: The department agrees with the commenter and
has added the suggested definition as the term is used in the
rules in the definition of "complaint" and in §119.3(d).
Comment: Concerning §119.1, two commenters recommended
the addition of a definition for "approved nonprofit health
corporation" (ANHC).
Response: The department agrees that ANHCs are required
to comply with the department’s rules pursuant to the Texas
Insurance Code, Article 21.52F. The department believes there
is no need to duplicate the rules promulgated by the Texas
Department of Insurance at 28 TAC §11.1702 (relating to
Requirements for Issuance of Certificate of Authority to ANHC).
In addition, the term "physician" as defined in the HMO Act,
Article 20A.02(m) includes an ANHC.
Comment: Concerning §119.1, a commenter suggested "basic
health care services" be defined to include specialty services.
The commenter also urged the department to specify elements
of basic health care services to include the opportunity for
one genetic referral per lifetime and per pregnancy, evaluation
of family members, genetic laboratory testing and long-term
management of patient with rare diagnosed genetic conditions
by appropriate specialists. Another commenter suggested
substituting "health care services" for "medical services" in the
definition of "basic health care services."
Response: The department uses the definition of "basic health
care services" provided in the HMO Act to ensure consistency
with the Act.
Comment: Concerning §119.1, several commenters recom-
mended the addition of a definition for "complainant." One com-
menter suggested the definition be expanded to include "em-
ployer" to allow complaints to be filed when there is concern
over access and quality of care provided to a population rather
than just a specific incident.
Response: The department agrees with the first commenter and
has added a definition for "complainant." The department be-
lieves the broad definition is sufficient and allows any individual,
which would include an employer, designated by the enrollee to
act on his or her behalf, to file a complaint with the HMO. The
definition does not address complaints by an employer relating
to the employer’s dissatisfaction with the HMO. Such concerns
can be addressed as a contractual matter by the HMO and em-
ployer.
Comment: Concerning §119.1, numerous commenters recom-
mended the addition of a definition for "complaint."
Response: The department agrees and has added a definition
of "complaint." The definition not only defines the word but
clarifies what does not constitute a complaint.
Comment: Concerning §119.1, one commenter requested the
addition of a definition for "dentist."
Response: The department included the definition in the
proposed rules and has carried the same definition forward into
the final rules with a correction of the spelling of "dentistry."
Comment: Concerning §119.1, one commenter requested the
addition of and provided a definition of "dental care."
Response: The department does not use the terminology
"dental care" in the rules. "Dental care" is included in the
definition of "health care services," a term which is used
throughout the rules.
Comment: Concerning 119.1, several commenters expressed
concern the words "sudden onset" within the definition of "emer-
gency care" would result in HMOs not considering the wors-
ening of a chronic condition an emergency. One commenter
recommended the definition be amended to track the federal
definition to include pregnant women having contractions where
there is inadequate time to effect a safe transfer to another hos-
pital or the transfer may pose a threat to the health or safety of
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the woman or the unborn child. One commenter requested the
word "dental" be inserted before the words "condition" and "at-
tention" in the definition. Another commenter urged the revision
of the definition to reflect that emergency situations are those
determined by a prudent lay person. One commenter stated
the rules should clarify the definition of an "emergency medi-
cal condition." The commenter supports the concept of a bona
fide emergency which the commenter said is any acute injury
or symptom which could reasonably be expected to result in
impairment in bodily function or death and is a patient-defined
expectation based on the acuity or severity of the problem at
the time of the event.
Response: The department uses the definition of "emergency
care" as provided in the HMO Act, and the definition used in
rules promulgated by the TDI at 28 TAC §11.2 (b)(11), to ensure
consistency with the Act and rules. The department agrees
with the first comment and has added the phrase "including
the worsening of a chronic condition" within the definition for
clarification purposes.
Comment: Concerning §119.1, one commenter suggested the
addition of a definition for "external quality review organization."
Response: The department does not use the terminology
"external quality review organization" in the rules, therefore,
there is no reason to define the term.
Comment: Concerning §119.1, several commenters suggested
the department add a definition for "grievance." The com-
menters stated the terms "complaint" and "grievance" are used
interchangeably throughout the rules, therefore, to ensure the
department’s investigations focus appropriately on systemic
"quality, availability, and accessibility" issues, the commenters
recommended the department use the National Association of
Insurance Commissioners’ proposed definition of grievance.
Response: The department has not used the term "grievance"
in these final rules; therefore, there is no need to define the
term. The department believes the internal complaint procedure
at §119.3(d) sufficiently addresses the commenters’ concerns.
Comment: Concerning §119.1, one commenter requested the
definition of "health care" be amended to include dental care.
Another commenter questioned the clarity of the definition.
Response: The department uses the definition of "health care"
as provided in the HMO Act to ensure consistency with the Act.
Comment: Concerning §119.1, one commenter recommended
the definition of "health care services" be modified by adding
"including procedures for resolving complaints" to the end of
the definition because complaint resolution is a primary matter
and not a secondary matter.
Response: The department uses the definition of "health care
services" as provided in the HMO Act to ensure consistency
with the Act.
Comment: Concerning §119.1, one commenter recommended
the definition of "health maintenance organization" be amended
to include approved nonprofit health corporations certified under
Section 5.01(a), Medical Practice Act (Article 44956b, Vernon’s
Texas Civil Statutes).
Response: The department uses the definition of "health
maintenance organization" as provided in the HMO Act to
ensure consistency with the Act.
Comment: Concerning §119.1, one commenter recommended
the broader terms "inpatient services" or "inpatient health care"
be used rather than "inpatient medical care" because many
health care services in hospitals and skilled nursing homes are
provided by health care professionals other than physicians.
Response: The department does not use the terminology
"inpatient medical care" in the rules; therefore, the definition
has been deleted from §119.1.
Comment: Concerning §119.1, several commenters requested
the department add a definition for "Medicaid fair hearing
process."
Response: The department has not used the terminology
"Medicaid fair hearing process" in the rules; therefore, there
is no need for a definition.
Comment: Concerning §119.1, one commenter requested the
department add a definition for "medical care" because the
definition of "health care" excludes medical care.
Response: The department agrees and has added the definition
of "medical care" as provided in the HMO Act since the term is
used in the definition of "health care."
Comment: Concerning §119.1, one commenter requested the
department add a definition for "medically necessary services."
The commenter stated the definition is clearly needed in view of
testimony concerning wrongful denials of coverage by HMOs.
Response: The department does not use the particular termi-
nology "medically necessary services" in the rules; therefore,
there is no need for a definition.
Comment: Concerning §119.1, one commenter questioned
within the definition of "outpatient services" if there should not
be a distinction made between inpatient care in an acute care
hospital and a skilled nursing facility.
Response: The department does not use the terminology
"outpatient services" in the rules; therefore, the definition has
been deleted from §119.1.
Comment: Concerning §119.1, one commenter recommended
a change in the definition of "physician" to make it consistent
with other sections of law and regulation.
Response: The department uses the definition of "physician"
as provided in the HMO Act to ensure consistency with the Act,
and has made no change to the definition as it appeared in the
proposed rules.
Comment: Concerning §119.1, two commenters suggested the
department add a definition for "prospective enrollee" since the
term is the subject of varying interpretation and for consistency
purposes.
Response: The department agrees the term "prospective
enrollee" as used in the rules at §119.3(c)(3)(K) should be
defined. The new definition is the same as the TDI definition at
28 TAC §11.2(21).
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Comment: Concerning §119.1, one commenter requested
the definition of "provider" be modified to include physician
assistants. Another commenter requested the definition be
amended to include dentists.
Response: The department uses the definition of "provider" as
provided in the HMO Act to ensure consistency with the Act,
and has made no change to the definition as it appeared in the
proposed rules.
Comment: Concerning §119.1, one commenter recommended
the definition of "quality improvement" be modified by adding
"including procedures for resolving complaints" to the end of
the definition because complaint resolution is a primary matter
and not a secondary matter.
Response: The department disagrees. The definition ade-
quately allows an HMO to examine the systems and processes
the HMO has in place. If there is something not working within
the system, it will be reflected in the ongoing QI and in the com-
plaints received.
Comment: Concerning §119.1, one commenter suggested the
department add a definition for "reasonable medical evidence."
Response: The department has deleted from the rules the
entire proposed §119.26 relating to utilization review protocol,
where the terminology was used, in order to avoid conflict with
Texas Insurance Code, Article 21.58A (relating to Health Care
Utilization Review Agents) and with the TDI rules at 28 TAC
§19.1719 (a).
Comment: Concerning §119.1, one commenter recommended
the inclusion of "dentist" in the definition of "referral specialists."
Response: The department disagrees the amendment is nec-
essary. The specialists and subspecialists that could be men-
tioned are too numerous to include in the definition.
Comment: Concerning §119.1, one commenter recommended
the definition of "service area" be clarified to ensure it is the
area designated by the HMO.
Response: The department uses the definition of "service area"
as provided in rules promulgated by the Texas Department
of Insurance at 28 TAC §11.2(27) to ensure consistency; no
change has been made to the definition as it appeared in the
proposed rules.
Comment: Concerning §119.1, one commenter questioned
whether the definition of "single health care service" is suffi-
cient to indicate that mental health and chemical dependency
treatment are considered a single health care service.
Response: The department uses the definition of "single health
care service" as provided in the HMO Act to ensure consistency
with the Act and has made no change to the definition as it
appeared in the proposed rules. Also, in its preamble to the
amended rules at 28 TAC Chapter 11 which became effective
January 1, 1996, TDI agreed with commenters the definition
requires clarification and indicated TDI intends to study the
definition and propose additional rules in the future.
Comment: Concerning §119.1, several commenters proposed
definitions for "urgent care."
Response: The department has deleted all references
to "urgent care" that appeared in the proposed rules in
§§119.24(2)(A)(i), 119.51(a)(1)(A) and 119.54(a)(1) because
the term is subjective, is not used within TDI rules, and is not
commonly used in the context of these rules.
Comment: Concerning §119.1, several commenters recom-
mended clarification of and changes to the definition of "utiliza-
tion review." One of the commenters stated the definition in the
proposed rules is internally contradictory and urged the depart-
ment to use the term as defined by the National Committee for
Quality Assurance. Other commenters pointed out the defini-
tion is not consistent with the definition under Texas Insurance
Code, Art. 21.58A which exempts elective requests for clarifi-
cation of coverage from the definition of utilization review. The
commenter stated the exemption is important because it signif-
icantly lessens the administrative burden when doctors call to
determine if elective requests are covered.
Response: The department agrees with the majority of the
comments and has revised the definition to follow the definition
from Texas Insurance Code, Art. 21.58A (relating to Health
Care Utilization Review Agents). The department cannot use
the definition of the National Committee for Quality Assurance
because there is already a statutory definition.
Comment: Concerning §119.2, one commenter requested
language be added to allow the department to contract with
the TDI to perform functions relating to review of applications
for certificate of authority and related documents.
Response: The department agrees and has added the re-
quested language as new subsection (a); the remaining sub-
sections have been renumbered accordingly.
Comment: Concerning §119.3 in general, one commenter
noted there was reference to surveyors but no mention of who
they are, their qualifications, their experience, or their expertise.
Another commenter stated the rules do not consistently include
dentists in the various subsections and recommended the
insertion of dentists in several specific subparagraphs and
clauses within the text. One commenter urged the department
to conduct random sampling on an annual basis of at least 50
medical records and look each year at a particular protocol that
relates to chronic conditions to see how the HMO is handling
it, to check whether the HMO has developed and is following
its own protocols and practice guidelines. The commenter
further recommended the department develop and implement a
process for meeting with consumers and community groups as
part of a monitoring visit. One commenter requested language
be added to allow the department to contract with the TDI to
perform functions relating to examinations.
Response: The department disagrees there is reason to add
surveyor qualifications to these rules. There are systems in
place within the department’s human resources policies relat-
ing to applicants’ education, job experience and work history to
ensure surveyors meet the surveyor job specifications. Refer-
ences to dentists were added to §119.3(c)(2)(F) and (G) and
§119.3(c)(3)(C), (F) and (G). Part of the survey protocol can
include a random review of records in order to detect trends,
patterns, and outcomes. Meetings with consumers and com-
munity groups could well occur through the interview process
with the enrollees, family members, employers, providers and
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employees of the HMO. The department agrees with the last
comment and has added language to the rule to allow the de-
partment to contract with TDI for examinations.
Comment: Concerning §119.3(a), one commenter recom-
mended substituting the Texas Health Care Information Council
for the entity that receives the statistical data. Another com-
menter recommended the word "shall" be changed to "may" in
the first sentence of the rule.
Response: The department agrees with the first commenter.
Data collection has been deleted from §119.23; therefore, the
reference in §119.3(a) has also been deleted. The THCIC has
been charged with the responsibility of data collection and in-
tends to have rules drafted later this year. The department dis-
agrees with the second commenter. Quality of care examina-
tions by the department are authorized by the HMO Act, Article
20A.17, and the department believes it is reasonable and nec-
essary to conduct the examinations for the purpose of ensuring
quality, availability and accessibility of care for consumers.
Comment: Concerning §119.3(a)(1) and (2), two commenters
suggested deleting "providers such as dentists and physical
therapists" in these paragraphs and all other places through-
out the rules and inserting "other providers" or "other licensed
health care providers" because dentists and physical therapists
clearly fall within the definition of "provider." Another commenter
recommended the rules specify those to whom the rule is inap-
plicable or what the criteria is for determining which providers
are subject to the requirement.
Response: The department responds the phrase "providers
such as dentists and physical therapists" is provided only as
an example of the types of providers and is not intended to
replace the defined term "provider. Dentists and physical ther-
apists clearly fall within the definition of "provider". Wherever
the language is used, the rule applies to all physicians and
providers as defined in the rules.
Comment: Concerning §119.3(a)(1), two commenters recom-
mended the exclusion of the language "may administer oaths"
which makes the examination appear to be more of a legal pro-
ceeding which impedes the transfer of information. If this is not
done, one of the commenters suggested the rule allow an HMO
to have an attorney present.
Response: The department agrees with the commenter and
has removed the language. The authority to administer oaths
is in the HMO Act, Article 20A.17(c)(3). There is nothing in the
rules that prevents an attorney being present during an HMO
examination.
Comment: Concerning §119.3(a)(2), a commenter stated that
the HMO, not the physicians, should be required to provide
documentation required in an investigation. The commenter
further recommended language addressing the confidentiality
of physician, provider and patient records.
Response: The department believes it is reasonable to include
in these rules the types of information the department will
review during an examination and statutory authority for the
rule exists in the HMO Act, Article 20A.17(c)(1) and (2). The
rule at §119.3(c)(3)(F) and the HMO Act, Article 20A.25 address
confidentiality of medical and health information.
Comment: Concerning §119.3(a)(3), two commenters sug-
gested the exclusion of the language "to appear or testify or"
which makes the examination appear to be more of a legal pro-
ceeding. If this is not done, one of the commenters suggested
the rule allow an HMO to have an attorney present.
Response: The department agrees and has deleted the para-
graph. The requirement is already found in the Texas Insurance
Code, Article 1.12. There is nothing in the rules that prevents
an attorney being present during a HMO examination.
Comment: Concerning §119.3(a)(4), one commenter recom-
mended the department make annual examinations of HMOs,
and for those HMOs that do well, provide an incentive for the
examination schedule to be performed once every three years.
Response: The department believes the recommendation is a
good suggestion but due to the growth of the industry and focus
on consumer complaints, it may not be logistically possible
to perform annual examinations, be responsive to complaints,
conduct initial exams and perform reviews of service area
expansions. Therefore, the department has made no change.
Comment: Concerning §119.3(b)(1), one commenter recom-
mended the words "shall" be changed to "may" in the rule.
Response: The department disagrees with the commenter. The
department’s examination of an HMO prior to the issuance of
a certificate of authority is reasonable and necessary to ensure
the systems and processes to provide quality, availability and
accessibility of care to the HMO’s enrollees are in place.
Comment: Concerning §119.3(b)(3), one commenter recom-
mended the words "shall" be changed to "may" in the rule.
Response: The department disagrees with the commenter.
The department believes conducting complaint examinations is
reasonable and necessary to ensure an HMO is following its
internal complaint procedure and is providing quality, available
and accessible care to the HMO’s enrollees.
Comment: Concerning §119.3(b)(3)(A), one commenter recom-
mended changing the word "may" to "should."
Response: The department disagrees with the commenter. The
department believes "may" is the appropriate consumer friendly
language for the rule. An enrollee may or may not choose to
file a complaint. If the enrollee chooses to file a complaint, the
rule directs the enrollee to the rule which provides the address
and toll free telephone number for the TDI.
Comment: Concerning §119.3(b)(3)(C), a commenter suggests
there be no HMO examinations without prior notice. Several
commenters recommended changing the word "shall" to "may"
to allow the department to notify the entity in certain instances
which will facilitate a thorough and efficient evaluation process.
Response: The department disagrees there should be no
examinations without notice. The department has changed
the word "shall" to "may" to allow for instances where the
department may want to notify the HMO in advance of the
examination.
Comment: Concerning §119.3(c)(1), one commenter recom-
mended the department provide HMOs with copies of surveys,
schedules and timetables, scope of the examination and all doc-
umentation to be used prior to the entrance conference so the
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HMO would be better prepared and the examination process
more cost effective for the State.
Response: The department routinely notifies an HMO of
examinations other than complaint examinations. The purpose
of the subsection is to let HMOs know the extent of an
examination and the protocol. Schedules and timetables may
change depending upon what is observed.
Comment: Concerning §119.3(c)(2) in general, one commenter
requested the department delete language that would limit the
persons whom a surveyor could interview during an examina-
tion. Another commenter requested dentists be added to the
rule.
Response: The department agrees with the first commenter and
has added and deleted language to be consistent with the new
definitions of "complaint" and "complainant." The department
agrees with the second commenter and has added dentists to
the rule.
Comment: Concerning §119.3(c)(3) in general, one commenter
recommended the word "shall" be substituted for "may" con-
cerning the department’s review of documents relating to the
operation of the HMO. One commenter stated the collection
of data during examinations may duplicate efforts HMOs have
already undertaken to comply with House Bill 1048 and rec-
ommended the department review and analyze this information
before imposing additional data collection requirements. One
commenter recommended that proprietary business information
be deleted, that surveyors and the department must keep the
information confidential, or that the language at 28 TAC §11.205
should be used which provides that documents evidencing "a
decision by any professional association or other medical group
to contract with the applicant" must be available. Another com-
menter requested language be added to say that TDH surveyors
may review any report submitted by the HMO to the THCIC.
Response: The department disagrees with the first commenter.
A surveyor may not need to review all the documents listed.
The department also agrees with the comment concerning data
and has deleted §119.3(c)(3)(E)(i)-(iv). The requirement at
§119.3(c)(3)(L) is tracking statutory language in the HMO Act,
Article 20A.05(a)(2)(C) (relating to Issuance of Certificate of Au-
thority) to capture what the HMO is already having to do for QI.
In regard to the third comment, the department responds that
TDH is responsible for verifying that contractual arrangements
meet the rules on quality, availability and accessibility of care.
Information will be kept confidential if required by law; however,
under the HMO Act, Article 20A.17(c)(1) the department is en-
titled to review all books and records of the HMO and certain
records of physicians and providers. The department agrees
with the last comment. There is nothing to prevent the depart-
ment from receiving all reports HMOs file with the THCIC and
using the reports to analyze the quality of care being provided
by HMOs throughout the state. The department has added the
requested language in new §119.3(c)(3)(N).
Comment: Concerning §119.3(c)(3)(C) in general, numerous
commenters recommended a standardized internal HMO com-
plaint procedure which should be the same for Medicaid-
covered individuals so Medicaid-covered individuals will retain
their right to access a fair hearings process; the word com-
plaint be used for all grievances, complaints, and oral or written
expressions of dissatisfaction and appeal of an adverse deter-
mination with an HMO; investigation and resolution by an HMO
of all oral and written complaints within 30 days; a require-
ment that all providers and HMO offices post a notice as to
how enrollees can file a complaint and that the notice be given
to employers who have coverage with the HMO; a requirement
that the HMO complaint number appear on the health coverage
card; expedited review of complaints for urgent care and denials
of continued stays for hospitalization within 72 hours; written
notification, at sixth grade reading level and in accessible for-
mats, from the HMO when a denial, limitation or termination of
a service takes place explaining the procedures for filing a com-
plaint both with the HMO and with TDI; and an appeals process
that provides for an appeal panel which includes a physician or
health care provider with expertise in the service area being ap-
pealed and fifty percent enrollees. Several of the commenters
recommended the rule reference only the forms which the ex-
aminer will review; the elaboration of the consumer’s rights in
the HMO’s internal grievance process should be moved to pro-
posed §119.4. Several commenters proposed that physicians,
providers, and any other individual designated by the enrollee
be able to file a complaint or appeal on the enrollee’s behalf and
be protected from retaliation. The commenters recommended
HMOs be required to compile and report annually complaint
and appeal statistics to the department, shared with TDI and
available to the public. One commenter stated the critical im-
portance that the rules be well coordinated with the Medicaid
program so that monitoring, investigation of complaints and en-
forcement are consistent whether the patient’s coverage is paid
with public or private dollars. One commenter recommended
an HMO’s grievance policy and procedures be approved by the
Texas Medicaid Office and the TDI prior to implementation; that
the internal plan grievance process and the Medicaid state ap-
peals process set forth at 40 TAC Chapter 79 be posted and
communicated to enrollees orally and in writing at the time of
initial enrollment, each time a service is denied or at recerti-
fication; that the policy name specific individuals in the HMO
with authority to administer the policy; that the policy require an
adequately staffed consumer relations office; that the policy re-
quire that the complaint log distinguish Medicaid recipients; that
the policy require emergency complaints be resolved within 24
hours; that the policy state a member has a right to a second
opinion, if medically necessary; the policy require the right to
be advised by a lay advocate or attorney; the policy require the
right to enroll in another HMO if the member is not satisfied at
the end of the internal grievance or state fair hearing process;
and the policy require the circumstances under which health
services must be continued pending resolution of the internal
grievance or appeal.
Several commenters expressed concern over the inclusion of
verbal complaint; others recommended defining grievance and
requiring HMOs to report grievances but not complaints to the
department. One of the commenters stated the rule might be
interpreted as a requirement that an HMO has to send a written
letter of acknowledgment for each and every verbal inquiry.
Several commenters recommended that complaint and
grievance be defined as to what constitutes a grievance or
complaint or the deletion of verbal complaints since the HMO
Act, Article 20A.12 requires an HMO to establish a complaint
system for the resolution of written complaints. One of the
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commenters pointed out the commissioner of insurance also
has the authority to examine the plan’s complaint system and
recommended the department consider this language as well.
One commenter stated there is no need to include provider
or physician complaints but rather it should be the enrollee
that regulatory policy protects. The commenter recommended
clauses (i)-(viii) be deleted because many of the provisions are
also approved and examined by the TDI making the provisions
duplicitous.
Response: TDH based the final rules in §119.3(d) relating to
complaints and appeals upon the majority of consumer group
recommendations and upon current HMO practices. The HMO
Act, Article 20A.12 (relating to Complaint System) requires an
HMO to establish a complaint system to provide reasonable
procedures for the resolution of written complaints initiated by
enrollees concerning health care services. This language does
not limit the statutory authority of TDH. TDH has provided the
complaint system standards based upon a template provided
by the Office of Public Insurance Counsel (OPIC) which has
been modified by TDH. The document provided by OPIC, and
supported by numerous organizations, addressed a majority
of the comments TDH received during the public hearing and
comment period. The template included a provision that the
complaint appeal panel consist of 50% enrollees. The rule
as finally passed states the complaint appeal panel which
advises the HMO on the resolution of the complaint shall
be composed of equal numbers of HMO staff; physicians,
dentists or other providers; and enrollees. The provisions
recommended by OPIC, but not included, relate to the Medicaid
fair hearing process; urgent care; arbitration; and a requirement
to report complaints to the department identifying the medical
condition by primary ICD-9 and DSM-IV codes. The department
considered the requirements too prescriptive or not within the
department’s purview. The specific rationales for not utilizing
all the OPIC language is discussed throughout this preamble.
Pursuant to its statutory authority to ensure quality, availability
and accessibility of care, the department has included in
the standards for the internal complaint procedure, verbal
complaints and complaints from physicians, dentists, other
providers, or another individual acting on behalf of the enrollee.
While the internal complaint procedure requires the HMO
to accept verbal complaints, the time frame for the HMO’s
investigation and resolution of a complaint does not begin until
the complaint form, which the HMO is required to send to the
complainant within 5 business days of the verbal complaint,
is received back from the complainant. The department has
defined "complaint" and "complainant" in §119.1.
Since the department’s rules are patterned after current HMO
practice they will not have a substantial fiscal impact. In
fact, they may be less costly than current practice. Any
additional costs that the process could cause would be for
travel, an insignificant cost compared to industry revenues.
Currently, HMO policies on complaints and appeals do not
address the issue of where review/appeal committees meet.
These rules change that and require that the complaint appeal
panel meet in the member’s resident county, the county where
the enrollee normally receives health care services, or at an
agreed upon location. The department considers the language
necessary because the requirement for the service area to
be based on metropolitan statistical areas was deleted; the
HMO may now have only one administrative office within the
service area which may or may not be convenient to the
enrollee. The department believes the language is flexible and
accommodating to both the enrollee and the HMO. The positive
fiscal impact of the department’s rules can be attributed to a two-
step process, as contrasted with a three or four-step process
currently employed at HMOs. This conclusion was reached as a
result of analyzing several HMO complaint process procedures.
Since the department’s rules eliminate one level of appeal,
HMO costs should be reduced. The savings achieved through
a more simple process should more than offset travel costs.
Currently, no cost estimates can be made concerning complaint
processes. HMOs use different definitions for "complaint" and,
hence, end up with data that is not comparable. A "complaint"
at one HMO will be an "inquiry" at another. The department’s
rules provide a uniform definition for "complaint" and will result,
in a year or two, in a comparable data base among HMOs.
From this, cost and quality data can eventually be retrieved.
For the present, no cost impacts can be made. But it appears
that the rules will, at worst, have no impact on the HMO industry
and, at best, can improve the bottom line.
The OPIC comments asked that the complaint appeal panel
have the authority to resolve complaints. The department
decided the panel should advise the HMO rather than have
the authority to resolve the complaint because concern was
expressed by the HMO industry that the delegation of authority
to the panel was an interference with the ability of the HMO to
manage its affairs.
The department believes the standardized complaint process
will assist enrollees in the State of Texas, regardless of which
HMO an enrollee selects, to be afforded the same due process
throughout the state. The standardized process will ensure
enrollees a specific process, specific time frames and a specific
appeal process.
The department chose not to address urgent care in the final
rules as there is no recognized definition or precedent for the
term. The department believes the requirement for HMOs to
ensure enrollees have access to their primary care physicians
24 hours a day, seven days a week is the mechanism by which
enrollees’ urgent care needs can and should be addressed.
The department has not included separate complaint standards
for Medicaid clients of an HMO or a requirement for the com-
plaint log to distinguish Medicaid recipients; the standardized
internal complaint procedure is applicable to all enrollees what-
ever the payor source. The Medicaid fair hearings process is
a separate process available only to Medicaid enrollees, there-
fore, there is no need to acknowledge that process in these
rules. In addition, the Insurance Code, Article 1.61 states that
TDI, in conjunction with TDI, shall establish complaint system
guidelines for managed care organizations that serve Medicaid
clients. This was required by Senate Bill 600 in the 1995 leg-
islative session. At this time, no TDI guidelines exist. TDH is
working with TDI to develop such guidelines to address com-
plaints by Medicaid enrollees.
TDI rules at 28 TAC §11.506(2) (relating to Mandatory Provi-
sions: Group and Non-Group Agreement and Group Certificate)
already require that if complaints are resolved through a spec-
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ified arbitration agreement, the arbitration must be conducted
pursuant to the Texas Arbitration Act. Whether arbitration is
allowed or required is an issue to be addressed by TDI so the
department has not included specific language concerning ar-
bitration.
The department did not include a requirement for a posted no-
tice as many physicians, dentists and other providers contract
with more than one HMO which would necessitate multiple post-
ings and numbers which may be confusing to some consumers.
The information should be included in the enrollee’s handbook
and the HMO’s toll-free telephone number should appear on
the enrollee’s health card. The department believes any rules
pertaining to the enrollee’s health card should be promulgated
by the TDI.
The department disagrees with the recommendation that the
complainant should have the right to be advised by an attorney
before the complaint appeal panel because the appeal process
should not be a legal proceeding. The department believes
the complainant should have the right to bring any person he
or she wishes to the meeting and has addressed the issue in
§113.3(d)(6)(A)(iii); however, the rule also recognizes there may
be limitations in persons directly questioning the participants in
the meeting due to an HMO’s policy.
The department did not include in the rules a requirement for an
adequately staffed consumer relations office. The department
believes the standardized internal complaint procedure, the QI
process, and the department’s outcome oriented examination
will be adequate to determine if enrollees’ needs are being
served.
The department did not include a provision relating to the
right of a patient to enroll in another plan if the enrollee is
not satisfied at the end of the internal complaint process, or
circumstances under which health services must be continued
pending resolution of the internal complaint or appeal. TDH
believes these are contractual issues that must be addressed
by the enrollee/employer/HMO and approved by the TDI.
In regard to the collection of statistical data, the department is
deferring to the THCIC. If TDI determines complaint statistical
data should be included in its annual report, TDI would be
the entity to collect the data from whatever source they deem
appropriate.
Comment: Concerning §119.3(c)(3)(C)(i), one commenter re-
quested the rule be expanded to include "reductions, claims
that services provided were inappropriate to needs, claims that
services were not provided promptly, any instance in which a
request for medical service was not granted." Several com-
menters stated the language is not clear and recommended
"complaint" be defined and this rule be deleted due to recom-
mendations to remove the internal complaint process to a sep-
arate section.
Response: The department has deleted the proposed rule and
has defined "complaint" in §119.1. As previously stated an
internal complaint procedure has been established in §119.3(d).
Comment: Concerning §119.3(c)(3)(C)(iii), several commenters
questioned the time frames set forth for complaint resolution.
One of the commenters stated the time frame appears reason-
able for the initial response by the HMO to a complaint; it is
not an adequate time frame to allow for an appeal by the com-
plainant and resolution of such appeal. The commenter recom-
mended the word "initial" be inserted before "resolution" in the
rule. One of the commenters stated the time frames should be
judged on a case by case basis and recommended the word
"reasonable" be used rather than an arbitrary standard.
Response: The department has deleted the rule and set out
in §119.3(d) time frames for complaint resolution which the
department believes are reasonable.
Comment: Concerning §119.3(c)(3)(C)(iv), one commenter
questioned if it is feasible or appropriate to add an option to
appeal to the department.
Response: The department has deleted the rule and has
included the appeals process in the internal complaint process
rules in §119.3(d). The department does not have the staff or
resources to participate in the appeals process for the entire
population of HMO enrollees. However, complaints can be
made to the TDI pursuant to §119.4.
Comment: Concerning §119.3(c)(3)(C)(v), two commenters
pointed out that reconsideration reviews of utilization issues
in the health care industry are typically done by an external
agency. Also, questions related to the medical necessity and
quality of care are most objectively answered by medical pro-
fessionals external to the HMO. The commenters further stated
there is already a precedent in the Medicare program in which
a patient who disagrees with a discharge decision can appeal
to the Medicare peer review organization, and in the Medicare
managed-care program an enrollee may request reconsidera-
tion review by an external agent. Another commenter recom-
mended a specific appeals process be outlined with specified
time tables to ensure that any denial of services is dealt with ex-
pediently. One commenter recommended expansion of the rule
to include the rights of the enrollee to appear before a decision
maker or committee in person, by representative, by correspon-
dence, or by telephone (including Telecommunications Device
for the Deaf (TDD)); the right to present and confront evidence
and witnesses; and that the appeal process is not a substitute
for the fair hearing process under 40 TAC Chapter 79.
Response: As stated previously, the department agrees with
the concept of external quality review organizations, however,
the department has chosen not to address review by external
agencies in these rules. Section 119.25 addresses the fact that
UR activities may be done by the HMO or by a contractor and
enrollees are to be informed in writing of denials, terminations,
and limitations. The internal complaint procedure set out in
§119.3(d) addresses the second comment concerning time
tables and the right of the complainant to appear in person
before the appeals panel, unless otherwise agreed to by the
complainant.
Comment: Concerning §119.3(c)(3)(D), one commenter re-
quested the rule be deleted because it is duplicitous of TDI
rules.
Response: The department disagrees with the commenter. The
department believes it is reasonable and necessary to have
access to the documents listed in this paragraph in order to
conduct a thorough examination.
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Comment: Concerning §119.3(c)(3)(E), numerous commenters
urged the department to coordinate the survey requirements
with the provisions of House Bill 1048 and requested the
requirement be deleted from the rules; another commenter
objected to the proposed questions and stated the information
should be resolved between private contractors and their
service providers. Several commenters recommended the
department standardize enrollee satisfaction surveys, and make
the results available to consumers for purposes of comparing
HMOs. The commenters urged the department to coordinate
with the TDI to include the results of the surveys in the
report card TDI plans to publish. One of the commenters
recommended the department develop the survey instrument,
preferably one that requires HMO surveyors to oversample
enrollees with disabilities or complex conditions. Two of the
commenters further recommended the structure and content
of the survey is primarily a data collection issue and should
be addressed at §119.23(9) and deleted in this rule except
for a reference that department surveyors have access to the
surveys. Two commenters wanted the survey to be developed
by an HMO data committee and include oversampling of people
with disabilities and other chronic conditions. The commenter
urged the department to clarify that HMOs shall conduct annual
enrollee satisfaction surveys. One commenter requested the
rule be deleted because it is duplicitous of TDI rules.
Several commenters pointed out there is a patient survey
component within the Health Plan Employer Data Set (HEDIS).
One commenter recommended the rules provide sufficient
flexibility to allow appropriate alternative approaches to quality
assessment when the HMO enrollees are children and allow
parents or other responsible adults to be the respondents in any
satisfaction surveys. One commenter who supports enrollee
satisfaction surveys objected to the proposed questions which
the commenter stated indirectly relate to access and have little
relationship to quality.
Response: The department agrees with the commenters who
recommended that the Texas Health Care Information Council
(THCIC) collect enrollee satisfaction data in accordance with its
charge under House Bill 1048. The department has retained
the language that allows review of the information during
an examination but has deleted the prescriptive language in
clauses (i) through (iv) relating to the questions that must
be addressed in the surveys. All comments concerning the
collection of data received by the department will be shared
with the THCIC for its information.
Comment: Concerning §119.3(c)(3)(E)(i)(II) and (III), one com-
menter objected to making the HMO responsible for physician
wait time. The commenter stated it is unfair to require only
an HMO to track the data unless all physicians are required to
keep the information and provide it to the HMO; the department
should not discriminate against one type of provider.
Response: The department disagrees with the commenter.
The department believes the HMO must assure there are an
appropriate number of physicians and providers to serve the
needs of its enrollees. However, the department has deleted
the rules as discussed in the previous response.
Comment: Concerning §119.3(c)(3)(E)(iv), one commenter
requested clarification of the intent of the rule as to whether the
department wants to know whether the enrollee was satisfied
with the denial or the manner in which the plan resolved the
denial.
Response: The department responds the intent of the rule
was to find out the enrollee’s satisfaction in the HMO’s entire
complaint process. The department does not believe that any
enrollee would be satisfied with a denial of a claim; however,
satisfaction may be derived from the manner with which the
claim was handled. The department has deleted the rule.
Comment: Concerning §119.3(c)(3)(F), a commenter suggests
substituting "health care information" for "medical information"
to insure confidentiality of all health care records. Another
commenter suggested the confidentiality of dental information
should be guaranteed by the QI plan.
Response: The department agrees with both commenters but
has added "health care information" and retained "medical
information" in the rule. The HMO Act, Article 20A.25 also
addresses confidentiality as follows: "Any data or information
pertaining to the diagnosis, treatment or health of any enrollee
or applicant obtained from such person or from any physician,
dentist or other provider by an HMO shall be held in confidence
and shall not be disclosed to any person except to the extent
that it may be necessary to carry out the purposes of this Act...."
Comment: Concerning §119.3(c)(3)(G), numerous commenters
stated the HMO should contract with an adequate number of
providers to ensure appointments for primary, diagnostic, and
specialty care are available; immediate access to emergency
care; appointments within 24 hours for urgent care; appoint-
ments within 2 weeks for non-urgent medical treatment; ap-
pointments within 10 weeks for routine physicals and wellness
exams; and initial HMO decision regarding requests for referrals
to specialty care must be made within two working days. One
of the commenters stated the importance of careful examination
of the adequacy of the network and evaluation of the capacity of
subcontracting medical groups and other subcontractors to fully
serve the enrollee, including certified specialists. Another of the
commenters recommended language to address HMOs which
fail to provide an alternative to the hospital emergency room.
Another commenter requested "dentist" be added to the rule as
well as a requirement that the HMO have available for review
by the surveyor the enrollee-to-provider ratio by specialty and
provider type.
Response: The department agrees with the first commenters
that availability and accessibility are of major importance.
The purpose of the QI process is to examine the systems
and processes by which care and services are provided.
Through the quality improvement process a plan should be able
to identify problems such as inadequate provider-to-enrollee
ratios, excessive and unreasonable appointment times and
delays in provider responses to enrollee needs. Therefore,
the department believes there should be no need to set
specific times if the HMO’s QI plan works effectively. The
adequacy is reviewed by the HMO, the TDI and the department.
The department believes §119.52 of this chapter (relating to
Emergency Care) adequately addresses the issue relating to
emergency care. The department agrees with the comment
concerning dentist and has added a reference to the rule.
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Comment: Concerning §119.3(c)(3)(H) in general, one com-
menter stated the department will be unable to ascertain
through the rule as proposed the adequacy of dental services.
The commenter recommended a new clause be added to spec-
ify the requirements for the dental listing.
Response: The department disagrees with the commenter that
information beyond what is already required is necessary.
Comment: Concerning §119.3(c)(3)(H)(i), one commenter rec-
ommended adding a requirement that the information be cur-
rent.
Response: The department agrees and has added the re-
quested addition.
Comment: Concerning §119.3(c)(3)(H)(i)(II), one commenter
suggested language which ensures enrollees that board-
certified physicians are tested by national accrediting bodies
approved by the U.S. Department of Education.
Response: The department disagrees with the commenter.
Each HMO should have the opportunity to identify the board
certifications they will accept. The rule is consistent with the
rule promulgated by the TDI at 28 TAC §11.205(4)(A)(ii).
Comment: Concerning §119.3(c)(3)(H)(i)(IV), a commenter
stated there should be no requirement to provide the federal
and state permits relating to controlled substances to surveyors
as there is nothing in the rules that states the information is
confidential. The commenter recommended deletion of the rule
to eliminate the potential for someone to obtain and use the
permit numbers on fraudulent prescriptions.
Response: The department disagrees. The permits are not
confidential but the department has added language to clarify
that only the permit numbers must appear on the listing.
Comment: Concerning §119.3(c)(3)(H)(i)(VII), one commenter
stated case loads change from day to day and it is unreasonable
to ask HMOs to keep an updated list on whether the physician is
currently accepting new patients from the HMO. The commenter
recommended an alternative be to require the data annually.
Response: TDH disagrees with the commenter and responds
that the listings are generally reviewed during an examination
of an HMO before a certificate of authority is issued by TDI and
for expansions of a service area; not on a daily basis. However,
the department believes an HMO’s ongoing QI process should
make the information available at all times.
Comment: Concerning §119.3(c)(3)(H)(ii), one commenter re-
quested the rule include indication of trauma facility designation
level and expiration date.
Response: The department agrees with the commenter and has
added the requested language in new §119.3(c)(3)(H)(ii)(VII)
Comment: Concerning §119.3(c)(3)(I), one commenter re-
quested the department delete the language relating to the let-
ter of intent. The commenter stated it would be difficult to de-
termine if an HMO had a sufficient number of physicians and
providers unless the physicians and providers had committed
to a contract with an HMO.
Response: The department agrees and has deleted the words
"or letter of intent."
Comment: Concerning §119.3(c)(3)(J), one commenter re-
quested "as required by these rules" be added to the end of
the rule.
Response: The department agrees with the commenter and
has added the language to the rule.
Comment: Concerning §119.3(c)(3)(K), one commenter recom-
mended that the words "standard" enrollment materials and
"standard" solicitation communications be substituted for "all
printed materials" because purchasers often create their own
materials with corporate logos, etc.
Response: The department disagrees with the commenter.
During complaint examinations especially, the department may
need to review the printed materials given to enrollees em-
ployed by a particular employer. The department’s intent is not
to require different printed materials than what the HMO should
already have available or the contents of the materials. The
TDI is responsible for regulation of advertising and sales mate-
rial pursuant to rules promulgated at 28 TAC §§11.601-11.604
(relating to Advertising and Sales Material).
Comment: Concerning §119.3(c)(3)(L), one commenter re-
quested the rule be deleted because it is difficult to collect sta-
tistics on continuity of care.
Response: The department agrees with the commenter and
has deleted the reference to continuity in the rule.
Comment: Concerning §119.3(c)(5), one commenter stated the
rule is not clear that the written statement will be available
at the time of the exit conference and recommended the rule
specify a time it will be available, perhaps a specified number
of days. Another commenter requested the words "during the
examination" be struck from the rule because the words could
be read to preclude the writing of deficiencies after the surveyor
returns to the office after the examination.
Response: The department agrees with the commenters and
has responded to the first comment by adding clarifying lan-
guage at §119.3(c)(6)(A)-(C). The department has deleted the
words "during the examination."
Comment: Concerning §119.3(c)(6)(A)-(C) in general, one
commenter cited the requirement as unreasonable and recom-
mended the HMO have at least 72 hours or a finite amount
of time from the official notice of the deficiencies for imple-
mentation of appropriate action plans. Several commenters
stated there is no objective criteria for what constitutes "se-
rious" and recommended deleting "serious or" in (A), "poten-
tially serious or" in (B), and "serious" in (C). One of the com-
menters recommended deleting the words "serious or" and ap-
plying the requirement to "life-threatening deficiencies" only.
One commenter recommended for clarity and consistency in
interpretation, the department should consider adding a defi-
nition for "serious or life-threatening deficiencies" in §119.1 or
state the criteria for determining when a deficiency is serious
or life-threatening in this rule. Language has been added to
§119.3(c)(6)(C) that an HMO shall retain a copy of its plan of
correction.
Response: The department disagrees with the first commenter.
The department believes immediate correction of deficiencies is
justified in serious or life-threatening situations such as denial
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of emergency care. The department has added language to
subparagraph §119.3(c)(6)(A) to clarify that a serious deficiency
is one that adversely affects patient care; a life-threatening
deficiency may include denial of emergency care.
Comment: Concerning §119.3(c)(6)(A), one commenter recom-
mended new language be added to the rule to provide that the
notification to the HMO of the deficiency may precede the exit
conference which will allow the HMO to begin immediate cor-
rective action on the deficiency.
Response: The department agrees with the commenter and
has added the requested new language.
Comment: Concerning §119.3(c)(6)(B), one commenter re-
quested the rule be amended to read the HMO’s plan of cor-
rection shall provide for correction of the deficiencies no later
than 30 days from the exit conference instead of 30 days from
the last day of the examination. The commenter stated the
amendment is reasonable in the event the deficiencies are not
prepared by the surveyor on the last day of the examination
Response: The department agrees with the commenter and
has made the requested amendment.
Comment: Concerning §119.3(c)(6)(C), one commenter re-
quested the rule be amended to read the HMO’s shall provide
a signed plan of correction to the department no later than 30
days from the exit conference instead of 30 days from the last
day of the examination, and provide for correction of the defi-
ciencies no later than 90 days from the exit conference. The
commenter stated the amendment is reasonable in the event
the deficiencies are not prepared by the surveyor on the last
day of the examination.
Response: The department agrees with the commenter and
has made the requested amendment.
Comment: Concerning §119.3(c)(8), one commenter requested
the rule be amended to clarify the department will go on-site for
verification of correction of life threatening deficiencies.
Response: The department disagrees that additional language
is needed in this rule because the language allows the depart-
ment to decide if an on-site examination is needed.
Comment: Concerning §119.4 in general, several commenters
suggest expansion of this section to provide standards for the
HMO’s internal complaint process and one of the commenters
provided specific language for the HMO’s internal complaint
process. Several of the commenters stated enrollees should
not be pressured into binding arbitration and recommended
enrollees be given alternate dispute resolution; two commenters
offered specific rule language relating to binding arbitration.
One commenter stated there is no clear method of who will
manage reported complaints, or the formation of a complaints
log. One commenter suggested the addition of a requirement
for physicians and providers to display a sign written in English
and Spanish, in their place of business that provides the Texas
Department of Insurance toll free number and address. Two
commenters stated the section sets forth requirements for
reporting complaints without defining the term. One of the
commenters recommended reports of problems that require
substantive action to address quality, delivery, or access
may be defined as "grievances" as defined by the National
Association of Insurance Commissioners, whereas comments
or inquiries may be defined as "complaints." One commenter
requested the department add a provision that TDH may
contract with TDI to perform functions relating to complaints.
Response: The department disagrees with the first commenters
on the placement of the internal complaint procedure and has,
as stated previously, located an internal complaint procedure
in §119.3(d). The department also addressed its reasons for
not including arbitration in the internal complaint procedure
in this preamble concerning §119.3(c)(3)(C) in general. The
department has not added the recommendation for a posted
notice in the physicians and providers offices as discussed in
this preamble at §119.3(c)(3)(C). The department has defined
"complaints" in §119.1 (relating to Definitions) and believes no
other term needs to be defined for the purpose of these rules.
The department agrees with the last comment and has added
the language in new subsection §119.4(d).
Comment: Concerning §119.4(a)(1), one commenter requested
clarification of the rule, stating the rule is unclear whether
individuals have to go through their HMO’s entire complaint
system process before they may register a complaint with the
TDI. The commenter is concerned that if an individual must first
go through the entire HMO complaint process before registering
a complaint with TDI, access to care may be unnecessarily
delayed or even never received. The commenter requested
the rule explicitly state that individuals are allowed to register a
complaint with TDI at any time. Another commenter requested
language be added which would require members to exhaust
their HMO complaint process prior to filing a complaint with
TDH.
Response: The department disagrees with the commenters.
The department believes the rule is clear that an individual may
register a complaint at anytime whether they have attempted
to resolve the complaint through the HMO complaint process
or not and that there should be no restriction at what stage
the complainant may file a complaint. The department has
substituted the word "complaints" for the word "grievances" in
the rule to be consistent with the new definition of "complaint."
Comment: Concerning §119.4(a)(3), numerous commenters
stated 90 days is too long a time and recommended the de-
partment investigate a complaint and report findings to the TDI
within 45 days of the department’s receipt of the complaint; one
of the commenters suggested 30 days would be more appro-
priate. Several commenters further recommended the following
language be added to the section: "Investigation and resolu-
tion of complaints relating to urgent or emergency care shall be
concluded as soon as possible in accordance with the medical
exigencies of the case but in no event to exceed three business
days from the request of the complainant." Several commenters
recommended the rule allow the department additional time to
investigate the complaint if it provides to the consumer a de-
tailed written statement about the status of the complaint. A
number of the commenters recommended the department and
TDI log in complaints by type, by response, and publish yearly
the number of complaints by type, by HMO, and indicate the
resolution. One commenter recommended clarification of the
rule to require written documentation on the findings of the in-
vestigation be sent to the complainant within 30 days of the
filing of the complaint.
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Response: The department disagrees with the commenter.
Due to a growing industry and enrollee population, complaints
received by the department are triaged and investigated in ac-
cordance with the degree of medical emergency and associated
allegations. Complaints regarding emergency situations are in-
vestigated immediately if not within three days. Other com-
plaints may be investigated by phone or correspondence or by
an on-site visit. With the resources available to the depart-
ment, complaint allegations should be investigated and findings
reported to TDI within 90 days. The complainant is informed
in writing by the department of the receipt of the complaint and
the findings after the investigation. The rules in §119.3(d)(7) re-
quire the HMO to maintain a log of complaints and appeals by
category. HMO complaint data may be collected by the THCIC
or TDI in the annual report. The department is developing a
tracking system for HMO complaint allegations and resolutions.
Comment: Concerning §119.(4)(b) in general, several com-
menters recommended the subsection be deleted in its entirety
as the rights of an HMO to contest determinations of either the
department or TDI are clearly set out in the HMO Act. An-
other commenter stated an appeal process should be included
involving investigation and determination by personnel outside
the department. The commenter also stated the rule should
be expanded to include a requirement that the surveyor not
be used in a survey of a complaint for a particular period of
time, absent a finding that clears the surveyor. One commenter
stated the rule should also state the supervisor shall investigate
the complaint. A commenter recommended the department in-
vestigate the complaint and report the findings to TDI and to
the enrollee within 45 days of the department’s receipt of the
complaint. The commenter also recommended language to in-
dicate the department may take additional time if it provides
the consumer in writing a detailed statement of the current sta-
tus of the investigation and an estimate of the additional time
needed. One commenter recommended the complainant have
the option to request a meeting with the supervisor without the
surveyor being present and that certain situations would merit
the complainant and the surveyor not participating directly in the
discussions, as opposed to the supervisor acting as the inves-
tigator, intermediator, etc. Another commenter recommended
that final resolution of a complaint against a surveyor be com-
municated "in writing" to the complainant.
Response: The department agrees with the commenters who
recommended deletion of the subsection. The department has
deleted the subsection and intends to establish the language as
an internal policy. The department will consider the recommen-
dations of the commenters, as well as the legislative budgetary
constraints imposed on fees collected by the department, in de-
veloping the policy.
Comment: Concerning §119.21 in general, the department re-
ceived numerous comments. Numerous commenters strongly
recommended the deletion of all or portions of the proposed
subsections (c) and (e). The commenters stated: the high costs
and administrative burdens associated with the rule will increase
premiums dramatically for employers and consumers; the de-
partment should maintain the service area concept whereby
plans have additional offices only when they are located in non-
contiguous service areas; the duplication of each office will be
extremely costly and does not necessarily assure that quality
of care is being enhanced; the current rules provide adequate
protection for the members; the start-up cost of a service area
under the proposed rule from one commenter was estimated
at $640,000 and $600,000. One commenter stated administra-
tive costs would increase (the estimates were 16%, and 50%
in smaller health plans, and $1.5 million annually); the pro-
visions may severely impact HMO cost structures particularly
single service HMOs; the provisions will create administrative
inefficiencies with no commensurate benefit to consumers from
a quality of care perspective; the rule will discourage or pre-
vent plans from expanding into rural or outlying areas; the rule
will provide a major disincentive for the establishment of new
HMOs; and the rule will narrow the range of options available
to Texas residents and most likely prevent the state from imple-
menting its plans to expand Medicaid managed care statewide;
and market conditions will determine the need for administra-
tive offices and support staff more effectively than MSA def-
initions. One commenter stated large, multi-specialty, closed
panel group practice model HMOs were not taken in consid-
eration in the proposed rules. Another commenter stated the
rule as proposed would significantly increase operational costs
for HMOs and suggested a compromise would be to allow the
HMOs to demonstrate that local oversight can be accomplished
successfully through their regional or centralized operations,
and the requirements of this rule would only apply if the depart-
ment was not reasonably satisfied that appropriate local over-
sight could be provided.
Several commenters suggested that existing HMOs, or other
integrated delivery systems operating as an HMO, should
not be exempt from the standards set forth in the section.
One of the commenters stated the proposal in subsection (m)
appears to exempt existing HMOs from subsection (c)only;
however, the provisions in other subsections relating to mileage
should apply to existing HMOs, even if they have several
MSAs in their service area. The commenter supports the
application of the administrative requirements over a phase-
in period of one year from the final adoption of the rule
but wants language added that requires compliance with all
other subsections of the section. One commenter requested
that the section be evaluated relative to their potential impact
on the use of alternative HMO delivery models, i.e. rural
HMO models, and the proliferation of telemedicine. The
commenter believes the rule as written implies that such
alternative service delivery arrangements would be prohibited
or restricted. One commenter recommended adding the first
sentence of §119.21(c) to subsection (b) and striking the rest
of subsection (c).
Response: The department agrees with the concerns of the
majority of the commenters and has deleted the proposed
subsections (c) except for the first sentence, (d), (l) and (m); the
remaining subsections have been relettered. The department’s
intent of the rule was to solicit comments to learn if the service
area concept was a reasonable and acceptable approach to
respond to consumers concerns, including (1) allowing plans
to have a local presence; (2) allowing practicing physicians
and providers to be actively involved at a local level with the
plans in their community; and (3) affording enrollees and their
designated advocates access to the plan’s staff for questions,
complaints and appeals at a local level. The answer was that it
was not the correct approach or solution, that the focus should
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be outcome oriented, based on a strong QI program. The
department concludes the subsections as proposed might have
impeded expansion and competition among the HMOs which
could have resulted in increased costs to consumers. The
department intends to focus on a strong QI program for HMOs
and a more outcome oriented examination by the department.
Local input will be obtained by requiring that QI committees be
composed of physicians, dentists and providers from throughout
the service area in §119.24.
Comment: Concerning §119.21(a), one commenter requested
the subsection include dentists.
Response: The department agrees with the commenter and
has added a reference to dentists in the rule.
Comment: Concerning §119.21(c), numerous commenters
recommended deletion of the subsection for reasons discussed
previously in the general comments relating to §119.21. Two
commenters recommended the HMO be required to define its
service area but that exceptions should be allowed where there
is a legitimate need for greater flexibility such as remote rural
areas, multistate MSAs, etc. One commenter stated there is
very little economic or medical justification for prohibiting an
HMO from forming a service area which includes more than
one MSA. The commenter further stated an HMO should not be
required to have more than one service area within each Texas
Department of Health Public Health Region. The commenter
recommended the section be rewritten through the combined
efforts of the department, HMO representatives, providers and
consumers. One commenter pointed out the administrative
complexity of operating an HMO would be greatly increased;
further, the rule would lead to a curious service area distribution
because of the CMSA inclusion; and could well be a barrier to
expansion of single service HMOs into less populated regions
of the state. One commenter urged the department to establish
exact figures as to what constitutes a "concentration" of primary
care providers, enrollees, etc. for HMOs to follow.
Response: The department agrees with the commenters and,
as stated previously in this preamble in the comments concern-
ing §119.21 in general, has deleted subsection (c) except for
the first sentence.
Comment: Concerning §119.21(e) in general, numerous com-
menters recommended deletion of the subsection which was
discussed earlier in general comments relating to §119.21 due
to the cost of establishing administrative offices with staff in
each metropolitan statistical area.
Response: The department agrees with the commenters’
concerns. The department believes that by deleting subsection
(c), the burdensome requirements of subsection (e) (which has
been relettered (d)), have been eliminated. The language in
the relettered subsection (d) has been modified to pertain to
the entire service area set up by the HMO, sets out services
that must be provided within the service area, and requires at
least one physically identified administrative office in Texas with
staff.
Comment: Concerning §119.21(e)(2) and (3), one commenter
suggested the rules are overly burdensome and suggested
modification to allow the chief executive officer or operations
officer to be a person living in the service area who is available
for administrative functions, accountability and availability but
not require an exclusive full time position. The commenter also
stated the rules should be reviewed for applicability to single
service HMOs.
Response: The department disagrees the requirement is overly
burdensome now that the MSA requirements have been deleted
and has retained the requirement for a full-time chief executive
officer or operations officer. The department deleted the word
"local" in the rule. The rule is now §119.21(d).
Comment: Concerning §119.21(e)(4) in general, one com-
menter recommended the medical director have adequate ex-
pertise to make appropriate decisions about the proper handling
of chronic and long term health conditions.
Response: The department disagrees that specific criteria for
the medical director should be added to the rule. The HMO
should select a medical director with the expertise to serve its
entire enrollee population. The rule is now §119.21(d)(4).
Comment: Concerning §119.21(e)(4)(A), one commenter
stated the medical director of an HMO does not maintain an
active medical practice, therefore, language mandating the
individual possess a state license is not necessary and should
be removed. Another commenter recommended the medical
director be a "physician currently licensed to practice in Texas."
Response: The department disagrees with the first commenter.
The department believes it important that a medical director
be licensed and has added clarifying language that the med-
ical director shall be licensed in Texas. The rule is now
§119.21(d)(4)(A).
Comment: Concerning §119.21(e)(4)(C), one commenter
stated the medical director must be full-time not part-time in
order to be available for emergencies in urgent care situations.
Response: The department believes a part-time medical direc-
tor could adequately serve an HMO’s needs in some cases. It
would certainly depend on the individual HMO. However, the
department agrees that the medical director or physician de-
signee must be available at all times to address emergency
situations and has added language to reflect this. The rule is
now §119.21(e)(4)(C).
Comment: Concerning §119.21(f)(3), one commenter stated
the requirement conflicts with House Bill 3111 rules which allow
providers who "globally capitate" and subcontract their services
to HMOs to have their contracts at the subcontractor’s offices.
Response: The department did not intend to limit with whom
the approved nonprofit health corporations under House Bill
3111 could contract. The intent of the rule was intended only
to address keeping copies of the contracts. The department
has revised the rule to clarify this point. The rule is now
§119.21(e)(3).
Comment: Concerning §119 .21(f)(5), one commenter re-
quested the inclusion of "dentist manual" and that each "dentist"
and "other" provider be provided a copy of the appropriate man-
ual.
Response: The department agrees and has added the re-
quested language. The rule is now §119.21(e)(5).
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Comment: Concerning §119.21(g), numerous commenters
requested the department clarify that the 20 mile standard
applies only to primary care physicians. The commenters
further stated 50 miles would be a more realistic standard; one
of the commenters recommended 40 miles. One commenter
recommended the deletion of the rule that requires the full
range of health care services every 20 miles and urged the
department to retain the 50 mile rule for a primary care physician
and 100 mile for special care provider/tertiary hospital care.
The commenter also stated if the department is concerned
that some HMOs are not making services available, then the
department should take regulatory action against the violators.
The commenter urged the department to consider defining more
precisely and enumerating the types of health care services
which must be made available within the 50 mile and 100
mile radii. One commenter requested the rule be deleted
as the competitive market will determine what is appropriate.
One commenter stated the rule is reasonable for primary care
services, institutional services, and other basic health services,
therefore, the rule should be revised to indicate that the access
standards apply to basic health care services only. One
commenter stated the provisions do not account for the fact
that many regions of Texas have been designated as health
professional shortage areas. In these medically underserved
regions, it is impossible for health plans to ensure access to
all medical specialties within a 50-mile radius. The commenter
recommended a flexible approach that is consistent with the
site review standard used in the Medicare program which
recommends a 30-minute standard for evaluating access to
primary care physicians and hospitals and for rural areas usual
travel patterns for the specific area. One commenter stated the
Medicaid managed care distance standard is 30 miles or 45
minutes travel time to a primary care provider, with exceptions
allowed.
Response: The department has reconsidered the mileage
requirements set out in the proposed rules. The department
believes the old standard of 50 miles to reach a source of
primary physician health care and acute hospital care was not
in keeping with the department’s charge to ensure availability
and accessibility of care for enrollees. At the same time,
the department does not intend to promulgate rules that are
too burdensome for the industry. As stated previously, the
metropolitan statistical standard has been deleted as proposed.
The rule has been modified to require primary care physician
and general hospital care, which is now §119.21(f), be available
within 30 miles for enrollees.
Comment: Concerning §119.21(h), two commenters wanted to
lower the mileage to 20 miles. One of the commenters sought
to protect the small towns in rural Texas where physicians have
moved to practice. The other commenter stated the longer
distance would allow HMOs to bypass local providers and
contract with any provider group who will give them the largest
discount even if the enrollee must travel 50 miles to access
health care and that most rural areas of Texas have little or
no public transportation. Numerous commenters requested the
department clarify the 50 mile standard applies only to primary
care physicians. The commenters further stated 75 or 100 miles
would be a more realistic standard for rural areas for specialists
and ancillary care providers, including dentists and physical
therapists. One commenter stated the rule is reasonable for
primary care services, institutional services, and other basic
health services; therefore, the rule should be revised to indicate
that the access standards apply to basic health care services
only. One commenter requested the rule be deleted as the
competitive market will determine what is appropriate. One
commenter stated the provisions do not account for the fact
that many regions of Texas have been designated as health
professional shortage areas. In these medically underserved
regions, it is impossible for health plans to ensure access to
all medical specialties within a 50-mile radius. The commenter
recommended a flexible approach that is consistent with the
site review standard used in the Medicare program which
recommends a 30-minute standard for evaluating access to
primary care physicians and hospitals and for rural areas usual
travel patterns for the specific area.
Response: The department, as previously stated, has recon-
sidered the mileage requirements and agrees with a number of
the comments. The department has amended the rule to clarify
the mileage requirements pertain to initial contact with referral
specialists; special hospitals; psychiatric hospitals; diagnostic
and therapeutic services; and single service health care physi-
cians, dentists or providers. The department has lowered the
mileage to 75 miles (from the 100 miles in current rules) as
recommended. In addition, §119.21(i) recognizes that normal
patterns for securing health care services within a service area
can be supported by the HMO submitting health care utilization
data to the department for approval. The rule now is §119.21(g).
Comment: Concerning §119.21(i), one commenter recom-
mended the process and data for documenting a normal pattern
for securing health care services be defined and approval as-
sured if such data is produced.
Response: The department disagrees with the commenter
that specific criteria should be included in the rule as each
situation would have to be reviewed on an individual basis. The
department has modified the rule only to reflect the relettering
of the section. The rule is now §119.21(h).
Comment: Concerning §119.21(j), a commenter recommended
the addition of genetic conditions to the subsection. One
commenter requested the rule be reworded "...higher level
of skill or specialty than that which is available within the
HMO service areas such as, but not limited to, treatment of
cancer, burns, and cardiac diseases." The commenter stated
the proposed language is vague and could be interpreted to
only permit such outside use if this care were not available in
the service area.
Response: The department disagrees with the first commenter
that specific language should be added for genetic conditions,
even though the department agrees that genetic conditions
may indeed require a higher level of skill or specialty. The
department simply cannot list in these rules all of the examples
of cases in which an enrollee may need a higher level of skill
or specialty. In regard to the second comment, the department
agrees and has added the clarifying language in the rule which
is now §119.21(i).
Comment: Concerning §119.21(k), one commenter stated col-
laborative medical practices are set forth in statute; therefore,
the rule should be amended to require conformity with current
statutory authority for licensure, delegation, collaboration, and
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supervision as appropriate. One commenter urged the depart-
ment to substitute "advanced practice nurse" for "nurse practi-
tioner" in order to remain consistent with terminology used by
the Board of Nurse Examiners. The commenter also suggested
changing "the exact duties of all such providers and practition-
ers" to "the medical acts delegated to all such providers and
practitioners," as many of the responsibilities of advanced prac-
tice nurses fall within the scope of nursing and do not need to be
delineated and which would be more consistent with changes
to the Medical Practice Act. The commenter further stated
since no listing of duties can be all-inclusive and anticipate ev-
ery possible situation, the proposed language could increase
an HMO’s liability. One commenter stated the provision is un-
necessary and should be deleted because there are medical
and professional protocols that govern the relationship between
providers and employees. The commenter further stated HMOs
should not be dictating the written policies and procedures as
that should be the responsibility of the boards governing these
practices.
Response: The department agrees with the majority of the com-
ments on the rule. Clarifying language has been added that the
written policies describe the duties of providers in accordance
with statutory requirements for licensure, delegation, collabora-
tion, and supervision as appropriate. The correct terminology
"advanced practice nurse" has been substituted, and the word
"exact" has been removed. The department believes it is impor-
tant for the HMO to assure that the role of the provider is clear.
The rule only requires a policy; it does not specify the terms of
the policy. The policies should recognize existing medical and
professional protocols. The rule is now §119.21(j).
Comment: Concerning §119.21(m) in general, several com-
menters stated a permanent exemption from the rule is not ac-
ceptable and that a time frame for achieving compliance should
be added. Another commenter proposed HMOs be allowed
"reasonable" time to correct any "material" deficiencies prior to
being subject to §119.21(c); and, further, the requirement for
complying with §119.21(c) must relate to the uncorrected defi-
ciency.
Response: The department has deleted the proposed subsec-
tion (m) for the reasons stated previously in this preamble.
Comment: Concerning §119.21 (n), two commenters stated the
language could be construed to mean that the HMO must offer
supplies to its contracted providers. The commenters recom-
mended the subsection be stricken because the arrangement is
contractual between the provider and the HMO. Another com-
menter stated an HMO’s time frames and internal guidelines
for meeting this standard should be available to enrollees on
request.
Response: The department has rewritten the rule to state that
the HMO is responsible for assuring that health care services
furnished by physicians and other providers are available and
accessible to enrollees without unreasonable periods of delay.
The rule is now §119.21(k).
Comment: Concerning §119.21(o), one commenter suggests
striking this section unless "statistical reporting system" can be
clarified; the commenter is concerned about having to create
new systems.
Response: The department disagrees. This rule is consistent
with the HMO Act, Article 20A.05(a)(2)(C) and is not a new
system. For the QI process required by these rules to work, an
HMO must compile, develop and evaluate and report statistics
relating to the cost of operation, the pattern of utilization of
its services, availability and accessibility of its services. The
department has deleted the word "continuity" from the rule,
added the word "its" and rearranged the sentence to track the
statutory language. The rule is now §119.21(l).
Comment: Concerning §119.21(p), one commenter stated the
rule should specify when the materials should be filed with the
department.
Response: The department agrees with the commenter and
has added "on or before the first day of March" in accordance
with the HMO Act, Article 20A.10. The rule is now §119.21(m).
Comment: Concerning §119.22 in general, one commenter rec-
ommended HMOs that meet the standards established by Na-
tional Committee for Quality Assurance (NCQA), Joint Commis-
sion on Accreditation of Healthcare Organizations, or another
recognized accreditation entity be given credit for compliance
with the rules to the extent the accrediting standards meet or
surpass these rules. Another commenter expressed concern
the requirements for measurement of quality of care will raise
the costs of health care coverage and urged consistency with
House Bill 1048. The commenter also recommended the de-
partment focus its efforts on collecting and analyzing results of
the continuous quality improvement (CQI) efforts of the HMO,
not the CQI process. The commenter stated by collecting re-
sults oriented information, the department will be evaluating per-
formance, not documentation. One commenter recommended
provisions be added for a dental QI committee, including com-
position and duties, to address the issues specific to dentists.
One commenter suggested that the section include access to
specialist and specialty care institutions as one of the quality
indicators. The commenter stated the provision would provide
a basis for benchmarking HMO cancer care. One commenter
suggests the standards set forth in this section are too stringent,
and in some cases exceed NCQA Quality Assurance/Quality
Improvement standards. The commenter also suggests the QI
committee be replaced by "the chief medical officer or clinical
director". Other commenters recommended the HMO develop
an enrollee advisory committee to provide feedback and rec-
ommendations on quality of care access to care and enrollee
satisfaction and which would report at least annually to the HMO
medical director, the QI committee, and the department.
Response: The department disagrees with the first commenter.
The HMO Act, Chapter 20A does not provide for the recognition
of any accrediting organization’s standards as an alternative
to rules promulgated by the TDI or the department. The
next commenter’s concern with measurement of quality of care
is addressed later in relation to §119.23. The commenter’s
recommendation for a dental QI committee requirement was not
added. The department believes the language is appropriate
and does not preclude an HMO from appointing a dental QI
committee. The department responds to the third commenter
that these rules are general and that any specifics for quality
indicators will be dictated by the THCIC; the commenter’s
recommendations will be shared with the THCIC. In regard
to the comment that the rule is too stringent, the department
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disagrees and considers the rules to be reasonable. Nothing in
the HMO Act prohibits the department from promulgating rules
that are more stringent than those of accrediting bodies. Finally,
the department responds the rules do not preclude an HMO
from appointing an enrollee advisory committee.
Comment: Concerning §119.22(a), one commenter requested
the last sentence of the rule be stricken.
Response: The department agrees with the commenter and
has deleted the last sentence of the rule.
Comment: Concerning §119.22(b) in general, numerous com-
menters requested the inclusion of consumers in committees
which make decisions on quality of service and benefits. One
commenter stated it should be left to the discretion of the HMO
to determine who is best suited to serve on the QI commit-
tee. One commenter recommended the entire subsection be
replaced with a provision that the chief medical officer or clini-
cal director of the HMO have responsibility for QI activities. The
commenter stated the number and the detail of responsibilities
assigned to QI committees is more than any single group could
handle; therefore, the rule should address the areas of concern
the department is trying to protect and then allow the HMOs to
design management structures to meet those needs.
Response: The department agrees with the first comment.
The department has added in paragraph §119.22(b)(1) that
at least one enrollee be appointed to the QI committee. The
department disagrees with the last commenter that the rule
should be deleted. For an HMO to have a QI program and a QI
committee is accepted practice. The medical director certainly
has substantial involvement.
Comment: Concerning §119.23 in general, several commenters
suggested additions to the section including requiring the HMO
to demonstrate that the QI plan has sufficient resources to
carry out its mission, requirements for the appropriate medical
management of members with disabilities or chronic or high
risk illnesses, and gives providers access to the data and
methodology used to analyze quality of care and service.
Two commenters stated neither the performance measures
of HEDIS nor accreditation by the National Committee for
Quality Assurance assure that quality care is provided or
that QI has been effective. The commenters stated the QI
program must not only measure its performance but must take
decisive and proactive steps to improve the care provided.
One commenter recommended the HMO develop an enrollee
advisory committee to provide feedback and recommendations
on quality of care, access to care, and enrollee satisfaction
and which would report at least annually to the HMO medical
director, the QI committee, and the department, with the report
provided upon request to any enrollee.
Response: The department agrees with the first commenters
and has added language to the rule to require HMOs to
dedicate resources such as personnel, analytic capabilities and
data resources that are adequate to meet the needs of the
program. The department believes it has adequately addressed
the commenters’ other concerns by requiring the participation
of physicians, dentists and other providers from throughout the
service area. In the course of communicating in the QI process,
providers should receive access to the data and methodology
used to analyze quality of care and service. In regard to the next
comment, the department believes there is adequate language
throughout the sections relating to QI that will lead to quality
care. There is nothing in these rules that precludes an HMO
from assembling an enrollee advisory committee.
Comment: Concerning §119.23(3) generally, one commenter
stated the definition of age group should be more specific to
ensure that important differences in how children should be
treated are not lost in large aggregate categories. The com-
menter believes age categories should, at a minimum, identify
discrete categories reflecting stages of development such as in-
fants, pre-school children, young children, pre-adolescents and
adolescents. The commenter further recommended pediatric
specialty services be added to the list of services to ensure that
there is some assessment of the appropriateness of referrals
for children. One commenter recommended the department
add genetic centers to the rule. One commenter stated that
monitoring and evaluation do not take place in all of the non-
institutional settings as outlined in the rule. One commenter
stated evaluation of burn, cancer and cardiac centers is not
routinely done in all plans unless the utilization management
constitutes monitoring and evaluation.
Response: The department disagrees with the first three
commenters because these rules do not individually list all the
services where monitoring and evaluation of clinical issues will
occur. In regard to the fourth comment, the department has
modified the list to include only practitioner offices and home
and community support services agencies. The department’s
response to the last comment is that it did not intend the
language to be an exclusive list. The department has deleted
the reference to the respective service area due to the rule
deletions relating to the service area.
Comment: Concerning §119.23(4), several commenters
stated that people with disabilities must have access to
non-discriminatory health care, and be insured equitable
participation in a health care system. One commenter stated
the rule should explicitly include low and non-existent literacy
as a special need due to the large percentage of the Texas
population in the lowest literacy level; recommended the word
"services" in the rule be clarified to mean it includes grievance
and appeal procedures; and recommended the rule require
that until the HMO receives from the enrollee verification that
the enrollee can understand and respond to written information
from the HMO, the HMO shall communicate orally in addition
to communicating in writing. One commenter recommended
the rule be stricken because of the significant increase in the
administrative costs of a policy, which will be passed on to the
consumer, if a plan is required to interview each enrollee to
determine if they or their dependent is disabled, has special
needs or has chronic conditions.
Response: The department agrees with the first comment
concerning people with disabilities, but these rules can only
address quality, availability and accessibility of services that
are included in a contract. It is not the department’s intent to
require HMOs to offer services beyond the coverage offered in
the enrollee’s policy and what is required by TDI. In response
to the second comment, the department responds the term
"special needs" is intended for physiological conditions, not
social and educational disadvantages. The intent of identifying
enrollees with special needs is to assist the HMO in identifying
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enrollees at risk for high cost, long term care due to their special
needs and facilitate the development and implementation of
appropriate courses of care, and this language has been added
to the rule. The department has added clarifying language that
the term "services" means health care services as defined in
§119.1 of this chapter (relating to Definitions), which is different
than complaints. In regard to the last comment, the department
responds the rule does not require that each enrollee be
interviewed. The annual QI work plan could address how the
enrollees are identified or identification could come from the
employer group or providers.
Comment: Concerning §119.23(5), several commenters sug-
gested a standard credentialing form and process be devel-
oped for all health care providers. One commenter suggested
dentists be added to the rule. One commenter stated the rule
should be rewritten in order to be consistent with the TDI rules
regarding QI.
Response: The department disagrees there is a need for a
standard credentialing form. The department considers the
rules regarding QI to be within the department’s statutory
authority and consistent with TDI rules. The department has
added a reference to dentists as requested.
Comment: Concerning §119.23(6), one commenter requested
clarification of the peer review requirement and asked the
following questions: Are the procedures to apply if a provider
contract is terminated or the right to provide services limited
in some way? Do they apply only to providers who are
already under contract with the HMO? Are the procedures
applicable to all providers or just dentists and physicians as
set forth in the Health Care Quality Improvement Act? Another
commenter recommended the peer review procedure rule be
amended to include locally practicing physicians, dentists and,
as appropriate, other providers. One commenter stated the
rule should be rewritten in order to be consistent with the
TDI rules regarding QI. The commenter further stated the rule
requiring peer review procedures meet the Health Care Quality
Improvement Act (federal law) is inappropriate since the federal
law is optional.
Response: The department agrees that the Health Care Quality
Improvement Act does not apply to all providers and has deleted
the reference to the Act. The department has added language
to clearly require procedures for all physicians, dentists and
other providers. The new rule does not appear to conflict
with any TDI rule. Peer review would be used where the
performance of the physician, dentist or other provider is
reviewed.
Comment: Concerning §119.23(7), one commenter recom-
mended expansion of the paragraph to allow monitoring and
evaluation of the health promotion efforts using standards for
preventive care already adopted by the department as bench-
marks for Medicaid enrollees including requirements for stud-
ies of prenatal care, immunizations, asthma and behavioral
health. One commenter suggested the department may con-
sider adding cancer screenings and benchmarks for the man-
agement of diabetes. One commenter recommended the first
sentence be changed to "Measurements, data collection and
analysis. As appropriate to the circumstances, the HMO may
track..."
Response: The department disagrees with the commenters that
more specificity is necessary in the rule; it would be impossible
to list all the possible indicators. Health promotion is addressed
in relettered §119.23(9). In regard to the last comment, the
department believes the rule is reasonable and has made no
changes.
Comment: Concerning §119.23(8), one commenter requested
the paragraph be expanded to require availability of the method-
ology, including the elaboration of underlying assumptions used
to analyze care and services to plan providers, TDH and TDI
upon request. One commenter recommended the word "shall"
be changed to "may."
Response: The department disagrees the rule needs to be
expanded. The HMO Act provides the TDI and TDH authority to
conduct examinations, and, in the HMO’s assessment of quality
of care or services, there should be adequate communication
among physicians and providers concerning the entire QI
process. In addition, the QI committee will include physicians,
dentists and other providers throughout the service area. The
department also disagrees with the second commenter. The
department believes data collection and analysis are necessary
components for the QI process to work. The rule is also
broad enough to complement and not conflict with any rules
promulgated by the Texas Health Care Information Council.
Comment: Concerning §119.23(9) in general, numerous com-
menters requested subparagraphs (A) through (D) be deleted to
avoid duplicity in the collection of data between the department
and the THCIC; the commenters believe the THCIC should have
the opportunity to collect and report the data. Two commenters
requested the addition of language to clarify when the THCIC
begins to collect HEDIS data from HMOs, the department shall
access the data from the THCIC at which time the department
shall have the right to consider all HEDIS data. One commenter
requested a new subparagraph be added to address the pro-
vision of dental care and services by the HMO. Another com-
menter suggested substituting "health care" for "medicine" in
paragraph (9) and subparagraph (9)(A) as many providers are
involved in the preventive aspects of patient care. One com-
menter proposed the criteria for data submission not be lim-
ited to those established by the National Committee for Quality
Assurance (NCQA) in the Health Plan Employer Data and In-
formation Set (HEDIS), and that this data be submitted to the
THCIC; urged the department to consider reporting measures
which relate to the general population, particularly older per-
sons; and proposed the methods for this data collection be
identified to the external quality review organization. Several
commenters questioned the use of only three HEDIS measures.
One of the commenters stated Medicaid managed care requires
reporting of most, if not all, of the data elements as they are
presented in the Medicaid version of HEDIS. A commenter sug-
gested another data related to the incidence of neural tube de-
fects should be collected in excess of HEDIS data. Another
commenter pointed out the department should obtain the data
from the THCIC on an ongoing basis. Other commenters stated
"the most recent HEDIS data" should be referenced rather than
HEDIS 2.5, which will change. One commenter recommended
the reference to the NCQA and HEDIS be deleted and the rule
begin, "HMOs shall...." One commenter requested additional
language to clarify that any HMO that has reported HEDIS data
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to any contracting or prospective employer or client shall be
considered to be collecting the data and shall be required to
submit the data to the department. One commenter proposed
the raw data be retained for a period of no less than three years
and until it is available for review by an external quality review
organization during its examination.
Response: The department agrees with the majority of the
commenters and has deleted paragraph (9)in its entirety. The
THCIC had not been appointed at the time the rules for
data collection and submission were proposed. The council
has now been appointed and expects to have rules for the
collection of HEDIS data, which includes an enrollee satisfaction
indicator, drafted by late summer. Therefore, the department
does not intend to pursue finalization of the rules relating to
data submission. However, the rules that require HMOs to
track QI by using measurements and QI data collection and
analysis remain. The department believes the rule language
is broad enough that it will in no way conflict with the rules
promulgated by the THCIC. All comments concerning data
collection, including the proposal that TDH establish a data
committee, will be shared with the THCIC for that council’s
information and whatever action they deem appropriate.
Comment: Concerning §119.23(10) in general, one commenter
questioned how TDH intends to evaluate health promotion,
management and education and recommended it be done
on a comparative basis with other HMOs. The commenter
also recommended contributions of capital and other resources
to community based agencies; health related initiatives of
other programs should count toward meeting the objectives.
One commenter recommended expansion of paragraph (7)
of the section and deletion of paragraph (10). Concerning
§119.23(10)(A) specifically, one commenter stated the rule is
unclear as to whether the HMO must use all of the forms of
outreach listed and recommended revision of the rule to allow
the HMO to use its discretion to determine the form of outreach
that will be used to encourage appropriate use of services.
Response: The department agrees with the first commenter
and has added language to recognize monetary contributions
to community based organizations and health related initiatives
of other programs. In regard to the first commenter’s question,
the department responds that during examinations surveyors
evaluate what each HMO has done in the way of health
promotion programs; no comparison of HMOs are done at this
time. The department clarifies to the second commenter that
the list of health promotion activities is not all inclusive and that
all activities are not required by these rules. The rule is now
§119.23(9).
Comment: Concerning §119.23(10)(B), two commenters stated
the rule is inappropriate because HMOs are not licensed to
practice medicine and do not track test results and follow-up
with physicians and providers. Another commenter requested
the words "and possible genetic conditions" be added in two
places in the rule following the words "chronic illnesses" and
"chronic illness." One commenter recommended deletion of the
rule because HEDIS indicators already provide the information.
Response: The department agrees with the commenters who
stated the rule is inappropriate. The department has deleted
subparagraph (10)(B) and relettered the remaining subpara-
graph which is now §119.23(9)(B).
Comment: Concerning §119.24 in general, one commenter
recommended the functions should be under the purview of
the medical director and that the appropriate resources will be
devoted to the activities; therefore, the rule should be deleted.
Response: The department disagrees with the commenter. An
HMO’s medical director would have substantial involvement in
QI activities but the QI committee is generally accepted as the
means to accomplish QI activities.
Comment: Concerning §119.24(1), several commenters rec-
ommended enrollees be included in the rule. One commenter
stated it is not customary for physicians, dentists, and other
providers to sit on all QI subcommittees; they usually sit on
physician advisory committees and peer review or credential-
ing committees.
Response: The department agrees with the commenters.
The department has changed the mandatory term "shall" to
"may." The department has also modified the paragraph to
be consistent with the language relating to the QI committee
appointed by the governing body (§119.22(b)(1)).
Comment: Concerning §119.24(1)(B), a commenter proposed
the QI committee be required to meet no less than quarterly.
Response: The department disagrees a time frame is neces-
sary. QI activities are ongoing and based on each HMO’s work
plan schedule.
Comment: Concerning §119.24(2)(A)(i), one commenter rec-
ommended the QI committee set time frames for decisions on
referrals which should be no more than a maximum of two days;
set time frames for the referrals themselves which should be
no longer than 14 days, or in the event of an emergency im-
mediately, and urgent care 24 hours; and analyze enrollee re-
sponses to surveys and recommend improvements. One com-
menter stated plans currently assess availability and accessibil-
ity but do not have information on a particular provider’s capa-
bility of accepting new enrollees and referrals. The commenter
also requested clarification of the term "post stabilization treat-
ment."
Response: The department disagrees that setting out time limits
for appointments is appropriate. The department believes the
QI program is the process to monitor and address response time
to enrollees’ needs. The HMO’s identification of providers ac-
cepting new patients will occur at the time of the initial certificate
of authority and from approval of service area expansion. Con-
cerning the term "post stabilization," the department is tracking
language from the TDI rules (28 TAC §11.204(20)(C)) in the
clause. Post stabilization treatment is the treatment provided
following treatment or stabilization of an emergency medical
condition. The department has also deleted the reference to
routine and urgent in the rule. The reasons for not using the
term urgent were discussed in this preamble under comments
on §119.1.
Comment: Concerning §119.24(2)(A)(ii), several commenters
suggested the rule address written notification to an enrollee
from an HMO concerning denials, limitations, or termination
of services. The letter should explain the decision, outline
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the complaint and appeal process with both the HMO and the
department, and be written on a sixth grade level. Another
commenter expressed concern with the continuity of care
and the HMO’s care for patients with special health care
needs. Another commenter recommended the HMO give
the enrollee reasonable advance notice when possible of a
physician’s deselection if the enrollee is under a specialist’s
care or is enrolled with the primary care physician as their
gatekeeper. The commenter also recommended the rule
address deselection of a plan by a physician and require the
physician, in a form approved by the contracting HMO, to inform
the HMO patients in writing, and at their own expense, in
advance of their leaving. Another commenter requested the rule
be amended and provided language to define the circumstances
that will permit a dental patient to continue to be treated by his
or her dentist of choice even though the dentist is terminated
by the HMO.
Response: The department disagrees with the commenters
that recommended expansion of the rule. The department
has incorporated the language of the TDI rule at 28 TAC
§11.1103, except for the reimbursement provisions, because of
its importance in the quality, availability and accessibility of care.
However, the department believes it appropriate for TDI to make
any changes if they deem it appropriate. The written notification
to enrollees is addressed in this preamble concerning §119.26.
The rule requiring the written notification is now §119.25(d).
Comment: Concerning §119.24(2)(B), several commenters
suggested enrollee satisfaction surveys be conducted annually
according to the HMO data committee’s suggested standard
format; and one of the commenters recommended moving the
provision into §119.23. One commenter recommended the
department standardize the enrollee satisfaction surveys and
make the results available to consumers. One commenter
recommended the rules provide sufficient flexibility to allow
appropriate alternative approaches to quality assessment when
the HMO enrollees are children and allow parents or other
responsible adults to be the respondents in any satisfaction
surveys. One commenter stated much of the data will be
submitted to the THCIC and recommended the subparagraph
be deleted in its entirety.
Response: The department agrees with the majority of the
commenters but has chosen to delete the questions contained
in clauses (i) through (iv). The enrollee satisfaction survey
is one of the quality indicators in the HEDIS that should be
collected by the THCIC. The first sentence of the subparagraph
is reasonable and is retained as a responsibility of the QI
committee.
Comment: Concerning §119.24(2)(C), one commenter sug-
gested dentists be included in the rule and that the rule should
extend to the denial of all health care and dental services,
whether covered, because the most often disputed denials
evolve around the issue of whether the service is or is not
covered. One commenter pointed out in the case of a child,
it may be the parent or another responsible adult who initiates
the complaint. Furthermore, the parent may not be the enrollee
in the HMO in the case of a family in which only the children are
covered by Medicaid managed care. One commenter who had
recommended the inclusion of an enrollee advisory committee
under §119.23, recommended adding to this rule that the rec-
ommendations of the committee shall be analyzed by the QI
committee.
Response: The department agrees with the commenters in part.
The department has deleted some of the language in the first
sentence. Since the department has defined "complaint," there
is no need for the language "....including denials, terminations
or other limitations of covered health care services, both ver-
bal and written, initiated by enrollees, physicians or providers
concerning care or services ..." The definition of "complaint" in-
cludes one that is expressed by a "complainant." The definition
of "complainant" includes treating physicians, treating dentists,
treating providers, or other individual designated to act on be-
half of the enrollee. The rule does not prohibit the QI committee
considering recommendations of an enrollee advisory commit-
tee if one is established by a plan.
Comment: Concerning §119.24(2)(F)(i)-(v), one commenter
recommended the practice guidelines, clinical care standards
or parameters of care for physicians and dentists be approved
by participating physicians or providers, if applicable, in accor-
dance with accepted current medical criteria that are estab-
lished, taking into account special circumstances of each case
that may require a deviation from the norm stated in the medical
criteria. The commenter further recommended the criteria be
objective, clinically valid, compatible with established principles
of health care, and flexible enough to allow deviations from the
norms when justified on a case-by-case basis. One commenter
recommended the addition of communication to enrollees and
consideration of outside input to the rule. One commenter sug-
gested the rule require practice guidelines to be clinically sound,
scientifically based, accepted by a national medical or academic
body and approved by participating physicians and dentists to
ensure that any standards used by the HMO are consistent
with good medical practice which will prevent HMOs from de-
veloping their own guidelines which may be inconsistent with
national standards of care. One commenter recommended the
QI committee be required to evaluate the performance of physi-
cians and dentists against accepted parameters of care rather
than empower the committee to develop such standards. The
commenter also suggests a rule to direct HMOs to document
corrective action.
Response: The department agrees with the first commenter
and has modified the rule as recommended. The department
believes the rule as amended may alleviate the concerns the
other commenters have about the QI committee developing the
practice guidelines.
Comment: Concerning §119.24(2)(F)(iv), one commenter sug-
gested dentists be included in the rule.
Response: The department agrees and has added "dentist" to
the rule.
Comment: Concerning §119.24(2)(H)(i), one commenter rec-
ommended the written report also require the HMO to docu-
ment how it is improving the follow-up it performs for enrollees
requiring dental care.
Response: The department disagrees with the commenter. The
report should be inclusive regardless of service.
Comment: The department received many comments concern-
ing §§119.25-119.27.
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Regarding §119.25, the commenters urged the department
to develop a method whereby UR, case review and pre-
authorization would be performed only by qualified, creden-
tialed and adequately educated personnel; recommended clear
direction be given that the underutilization of services should
be investigated and action taken if it is determined that ser-
vices which should be provided are not being provided and
that corrective action be taken and documented when prob-
lems are identified; stated UR should be the responsibility of
the medical director to oversee these activities whether they
are accomplished by in-house personnel or a separate ven-
dor and recommended any reference to the UR committee be
changed to "the chief medical officer or clinical director;" stated
there is mention of a denial shall include complaint and ap-
peal process information but it is unclear exactly how it is to
be carried out; recommended the rules go further in requir-
ing criteria be clinically sound, scientifically based, and aca-
demically or scientifically approved by participating physicians;
recommended "health care services" be substituted for "med-
ical services" in subsection (a) because many services other
than those provided by a physician will be provided by HMOs;
suggested the phrase "To the extent that an HMO does per-
form utilization review" as used in subsections (a) and (b) be
deleted; supported reporting and external quality examinations
but pointed out there is no description of the criteria for plan
evaluation and recommended the development of these crite-
ria; requested standards to encourage superior UR protocols
which are consistent with accepted medical practice; proposed
the UR criteria should be objective, clinically valid, and compat-
ible with established principles of health care; and suggested
the criteria be flexible enough to allow for care on a case by
case basis in order to compensate for special cases.
In regard to §119.26, the commenters stated HMOs and ap-
proved nonprofit health corporations should not be required to
meet two separate and possible conflicting regulatory standards
in cases where the entity is also a licensed UR agent and sug-
gested the rule be rewritten in order to be consistent with Article
21.58A of the Insurance Code and rules promulgated thereun-
der; stated the proposed rule appears to track the Texas Insur-
ance Code, Article 21.58A and recommended the law and reg-
ulations be cross-referenced to ensure there is no conflict be-
tween the TDI and department rules; recommended a new sub-
section (e) (and renumbering of the remaining subsections) that
sets out timelines for notification of denial, termination or other
limitation of services; stated the protocols should be clinically
sound, scientifically based, accepted by a national medical or
academic body and approved by participating physicians, den-
tists and, as appropriate, providers to ensure that any standards
used by the HMO are consistent with good medical practice
and which will prevent HMOs from developing their own guide-
lines which may be inconsistent with national standards of care;
urged the department to amend the paragraph to include "other
providers" to ensure all providers have access to the criteria by
which they will be judged; recommended the criteria be provided
enrollees rather than just be available and that the criteria be
objective, clinically valid, compatible with established principles
of health care and flexible enough to allow deviations from the
norms when justified on a case-by-case basis; requested the
rule clarify how criteria is to be used, i.e. will non-physician re-
viewers use it for UR purposes; recommended adding "or other
provider" after the word "physician" in subsection (b) as consul-
tations with other health care professionals may be the most effi-
cient way to obtain needed information; suggested language be
added to require UR decisions to be made in accordance with
accepted current medical criteria taking into account special cir-
cumstances of each case that may require a deviation from the
norm stated in the medical criteria; expressed concern with the
broad time frame established in this section and requested a
firmer time frame; suggested the word "covered" be deleted in
subsection (d) since all such determinations are coverage de-
cisions and recommended the notification to the enrollee be in
plain language (others recommended the language be written at
the sixth grade reading level), delivered in writing, and include a
description or the source of the screening criteria that were uti-
lized as guidelines in making the determination, information on
the available state agency complaint process and the TDI ad-
dress and toll free number; recommended additional language
that screening criteria must be used only to determine whether
to certify the requested treatment or to refer the request to the
appropriate physician, dentist, or another health care provider to
determine medical necessity; recommended the subsection (e)
be amended to include language relating to new applications
of established technologies, that physician specialists partici-
pate in the development of technology evaluation criteria, and
that the criteria be used effectively to assess new technologies
and new applications of existing technologies; and requested a
new paragraph be added to address unlabeled uses of FDA-
approved drugs such as the standard promulgated by the TDI
for approval of off-label uses of FDA approved drugs.
Concerning §119.27, the commenters stated HMOs and AN-
HCs should not be required to meet two separate and possi-
ble conflicting regulatory standards in cases where the entity is
also a licensed UR agent and suggested the rule be rewritten
in order to be consistent with Article 21.58A of the Insurance
Code and rules promulgated thereunder; voiced concern about
non-medically trained personnel making decisions about which
services a client should receive; stated the requirement that
the QI committee conduct UR is inappropriate because many
HMOs have nurses, not a committee, who conduct UR and
recommended UR be overseen and monitored by the QI com-
mittee rather than accomplished by the QI committee; recom-
mended evaluation of retrospective review and evaluation of
case management be added to subsection (d); requested an
additional paragraph be added to provide that analysis of the
UR decision protocols, including the consistency of applications
across reviewers and the flexibility built into the process for
approval of deviations where justified on a case-by-case ba-
sis; recommended an option be added to appeal to the depart-
ment; requested "qualified health care professionals" be substi-
tuted for "qualified medical professionals" in subsection (e) as
nurses are often responsible for preauthorization and concur-
rent review; recommended "respective review, discharge plan-
ning, and case management" be added to subsection (e); rec-
ommended adding language to the rule which stipulates the
provider reviewing the denial shall be licensed by the same li-
censing board as the provider who was denied which will ensure
the reviewer has equal and similar training as the provider who
was denied; and recommended the inclusion of "dentist" and
"dentistry" to paragraph (e)(2).
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Response: After review of TDI rules at 28 TAC §19.1719(a) and
the Insurance Code, Article 21.58A, §14 (g), the department has
deleted provisions in the proposed sections that could conflict
with the TDI rules and the statute. The only language remaining
in §119.25 is a reference to the statute and TDI rules; a
provision relating to delegation of UR activities; the requirement
for the QI committee to receive, review and take action on
reports of UR decisions; and a requirement for reasons for
denial, reduction or termination of a service to be provided in
writing to the enrollee in a simple and understandable format
which was moved from proposed §119.26(d). In response
to requests from consumers, the new §119.25(d) has been
expanded to require the HMO to provide the rationale for
its decision including the clinical basis in the written notice.
Sections 119.26 and 119.27 have been deleted.
Comment: Concerning §119.51(a) in general, numerous com-
menters suggested the department reevaluate which providers
should be required to be available 24 hours per day, 7 days
per week and recommended striking the reference to dental
services and physical therapy services so the rule applies only
to primary care physicians. One of the commenters stated the
rule should make allowance for call-covering providers.
Response: The department agrees with the commenters and
has clarified the rule to apply to primary care physicians or their
designated physician coverage only.
Comment: Concerning §119.51 (a)(1)(A), one commenter rec-
ommended the department define more clearly what is required
to comply with the availability of emergency and urgent care af-
ter normal business hours since many HMOs fail to provide a
bona fide alternative to the hospital emergency room which re-
sults in enrollees being forced to go to emergency room for
urgent care and paying higher emergency room copayments.
The commenter recommended the language used in the de-
partment’s Medicaid Managed Care Request for Applications.
Response: The department agrees with the commenter but be-
lieves the rule is redundant of the previous §119.51(a)(1) which
requires 24 hours per day 7 days a week availability and ac-
cessibility; therefore, the department has deleted subparagraph
(A) and has relettered the remaining subparagraphs.
Comment: Concerning §119.51 (a)(1)(B), one commenter rec-
ommended language be added that an enrollee may speak to
a member of the primary care physician’s staff, not only to the
physician. The commenter stated the way the rule is worded
leads one to believe the physician must answer and talk to ev-
ery patient who calls when most of the time the staff can handle
the patient’s needs.
Response: The department disagrees; it is generally under-
stood the first in the line of communication with a physician is
through the physician’s staff. The department has clarified the
rule applies only to primary care physicians or their designated
physician coverage only. The rule is now §119.51(a)(1)(A).
Comment: Concerning §119.51(a)(1)(C), one commenter rec-
ommended the rule provide that HMOs which fail to provide an
alternative to the hospital emergency department for after-hours
care may not require enrollees to provide co-payments above
the office visit rate for emergency room visits made to obtain
urgent care.
Response: The department disagrees with the commenter that
financial matters should be addressed in these rules. The
HMO Act, Article 20A.09 (relating to Evidence of Coverage and
Charges) clearly provides the commissioner of insurance the
authority to approve an HMO’s evidence of coverage which
includes any limitation on the services, kinds of services,
benefits, or kinds of benefits to be provided, including any
deductible or copayment feature. The department has deleted
"respective geographic" in accordance with the deletions of
rules relating to service area as addressed previously in this
preamble. The rule is now §119.51(a)(1)(B).
Comment: Concerning §119.51(a)(2), one commenter recom-
mended the inclusion of "dentists" in the rule.
Response: The department disagrees because the subsection
applies only to primary care physicians. The department has
deleted the word "geographic" in accordance with the deletions
of rules relating to service area as addressed previously in this
preamble.
Comment: Concerning §119.51 (a)(3), numerous commenters
stated the sufficiency of primary care physicians should be mea-
sured by an enrollee’s immediate access to emergency care;
appointments within 24 hours for urgent care; appointments
within two weeks for non-urgent medical treatment; and ap-
pointments within 10 weeks for routine physicals and wellness
exams. Several of the commenters recommended decisions
regarding requests for referrals be made within two working
days. Two commenters questioned the "adequate or sufficient
number" of physicians and how this number will be determined.
Another commenter strongly recommended that the regulation
include a specific, measurable and enforceable standard for the
adequacy of the network and suggested the department adopt
the standards for access to appointments set out in the draft
Medicaid HMO contract at Standard XI.
Response: The department agrees with the commenters that
sufficiency of primary care physicians can be measured but dis-
agrees that setting out time limits for appointments is appropri-
ate. The department believes the QI program should be the
mechanism to determine sufficiency. The rules require access
to emergency care and primary care physicians 24 hours a day,
7 days a week which the department believes is the critical mea-
sure of outcome. This should not conflict with the standards set
out in the draft Medicaid HMO contract. The department has
also deleted references to other providers as the subsection
applies only to primary care physician services.
Comment: Concerning §119.51(b) in general, one commenter
stated there should be an avenue for obtaining a genetic eval-
uation including access to the genetic provider of choice and
appropriate genetic laboratory testing and that primary care
providers in the system need to be knowledgeable about indica-
tors for possible genetic conditions and referral to appropriate
specialists.
Response: The department disagrees with the commenter that
the rule should be expanded to address each type of condition
that may lead to referral to a specialist.
Comment: Concerning §119.51(b)(1), one commenter stated
round-the-clock access to specialists for non-emergent condi-
tions would not enhance quality of care and would impose sub-
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stantial expenses, including overtime pay for staff and round-
the-clock operation of facilities and equipment. The commenter
recommended deletion of the rule.
Response: The department responds the rule language tracks
the current HMO rules which have not created undue burden
in their application and in the interpretation. The intent is to
provide availability and accessibility for routine (normal business
hours), emergency conditions and more urgent medical needs
of enrollees which can occur at anytime. The department has
deleted the word "geographic" in accordance with the deletions
of rules relating to service area as addressed previously in this
preamble.
Comment: Concerning §119.51(b)(2), numerous commenters
stated the sufficiency of referral specialists should be mea-
sured by an enrollee’s immediate access to emergency care;
appointments within 24 hours for urgent care; appointments
within two weeks for non-urgent medical treatment; and ap-
pointments within 10 weeks for routine physicals and wellness
exams. Several of the commenters proposed two working days
for decisions regarding referral requests to specialty care. Two
commenters questioned the "adequate or sufficient number" of
physicians and how this number will be determined.
Response: The department agrees with the commenters that
sufficiency of referral specialists can be measured but disagrees
that setting out time limits for appointments is appropriate. The
department believes the QI program should be the mechanism
to determine sufficiency. The rules require access to emer-
gency care, primary care physicians and referral specialists 24
hours a day, seven days a week which the department believes
is the critical measure of outcome.
Comment: Concerning §119.52(a), one commenter recom-
mended language from the existing rule which states "...except
that the services should be provided by participating providers
and physicians" which was not carried forth into the proposed
rules be added. The commenter stated the HMO is responsible
for the provision of emergency medical care and would not be
able to rely on the fact that a non-contracting provider may be
available to provide emergency medical care 24 hours a day.
Response: The department disagrees. To add language would
contradict with the language in §119.52(b) which addresses
payment for emergency services to non-network physicians or
providers.
Comment: Concerning §119.52(b) in general, two commenters
expressed concern that HMOs deny emergency claims by
providers based on retrospective evaluation of the visit. The
commenters stated most individuals enter emergency care in
good faith and should not be denied payment. One commenter
requested the words "or dental" and "and dental" be inserted re-
spectively in subsections (a) and (b) before the word "condition"
in the rules. One commenter pointed out there is no enforce-
ment mechanism in cases where an HMO plan fails to meet the
prescribed response time for an emergency care inquiry. The
commenter requested the department add language that the
service shall be deemed approved if the response time lapses
before the HMO responds. One commenter recommended the
rule require HMOs to provide one number to providers for ap-
proval or disapproval of post stabilization care within one hour.
One commenter stated the requirement does not recognize the
regional nature of many specialized services which is neces-
sary to ensure quality for the treatment of many rare or low vol-
ume problems and conditions. The commenter recommended
consistency between this provision and §119.21 (j) which rec-
ognizes that some higher levels of skill or specialty treatment
may not be available within the service area and allows HMOs
to make arrangements outside the service area.
Response: The department agrees with the commenters but
has not modified the rule which is one promulgated by the
TDI. The rule is repeated in these rules only because of its
importance. Any change to the rule would be made by TDI and
such change would necessitate an amendment to these rules.
The department agrees with the commenter who requested
references to dentists be added and has added the references
in order to be consistent within these rules.
Comment: Concerning §119.53, one commenter requested the
HMO be required to have in their network a designated tertiary
trauma facility, at least a Level III.
Response: The department disagrees with the commenter. The
department believes the requirement is too restrictive. The
department has deleted the words "defined geographic" and
"geographic" in accordance with the deletions of rules relating
to service area as addressed previously in this preamble.
Comment: Concerning §119.54 in general, numerous com-
menters requested additional language that mandates avail-
ability of diagnostic and therapeutic services shall be adequate
to ensure compliance with immediate access for emergency
care; appointments within 24 hours for urgent care; appoint-
ment within two weeks for non-urgent medical treatment; and
appointment within 10 weeks for routine physicals and wellness
exams.
Response: The department agrees with the commenters that
sufficiency of diagnostic and therapeutic services can be mea-
sured but disagrees that setting out time limits for appointments
is appropriate. The department believes the QI program should
be the mechanism to determine sufficiency. The rules require
access to emergency care, primary care physicians and referral
specialists 24 hours a day, seven days a week which the de-
partment believes is the most critical measure of outcome. The
department has deleted the word "urgent" for reasons provided
previously in this preamble in §119.1.
Comment: Concerning §119.55 in general, one commenter
recommended the department find out if an HMO is federally
certified; which HMOs are not federally certified; and what
optional services the HMO provides. The commenter further
recommended the department obtain evidence of coverage for
each HMO and compare it with utilization data. The commenter
further stated pharmacy must be included, otherwise, you
cannot provide appropriate care. Two commenters suggested
long term services must include personal assistance services
(PAS), independent living supports, respite, and maintenance
or improvement of function services such as physical therapy,
occupational therapy, speech therapy, assistive technology and
prescription drugs. Long term and intermittent PAS must be
available where persons with disabilities need them.
Response: The department disagrees with the commenters.
The HMO Act, Article 20A.02 provides a definition for basic
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health care services which includes at a minimum emergency
care, inpatient hospital and medical services, and outpatient
medical services. The department cannot require services
above and beyond what is required by statute and administered
by TDI. The department has deleted the words "respective
geographic" and "geographic" where they appear in the section
in accordance with the deletions of rules relating to service area
as addressed previously in this preamble.
Comment: Concerning §119.55(3)(B)(ii), one commenter stated
the provision would be economically prohibitive for a vast
majority of small retail pharmacies, due to the costs involved
in maintaining drug profiles and recommended the committee
only request pharmacies to implement programs to detect
inappropriate drug use.
Response: The department disagrees with the commenter.
The rules of the Texas State Board of Pharmacy at 22 TAC,
§291.33(c)(2)(A) mandate a pharmacist to review the patient’s
medication record and, upon identifying any clinically significant
conditions, situations or items as set out in the rule, to take
appropriate steps to avoid or resolve the problem including
consultation with the prescribing practitioner. The department
has substituted "medication records" for "drug profiles" in the
rule.
Comment: Concerning §119.55 (4), one commenter requested
additional language be added as follows: "At no time will
the HMO, directly or through contracts, offer as an optional
health service, through the use of a rider, to provide "injured
worker coverage" for enrollees whose employers are non-
subscribers to the Texas Workers’ Compensation system or to
offer a rider to cover "automobile accidental injury" for enrollees
or employers who do not carry automobile liability/medical
coverage on their vehicles."
Response: The department disagrees. The terms of an HMO’s
evidence of coverage are determined by the HMO and TDI in
its review of the evidence of coverage.
Comment: Concerning §119.55(4)(A), one commenter stated
"hearing," "speech," and "drug dependency" should be struck
from the rule because the services are mandatory or mandatory
offerings under the Texas Insurance Code, Art.3.51-9 and Art.
3.70-2(G) respectively.
Response: The department agrees with the commenter and
has struck the language from the rule.
Comment: Concerning §119.56 in general, one commenter
suggested adding "or other providers" after "single health care
physicians and dentists" in (c)(3) to maintain consistency with
§119.56 (d)(1). Another commenter requested a reference to
"dentist" be added in the rule at §119.56(e)(3).
Response: The department agrees with the commenter and
has added the requested language. The department recognizes
there are some hospital medical staff bylaws that allow coad-
mission of patients by providers as long as the patient is under
the care of a physician. The department agrees with the second
commenter and has added the reference to dentist. The depart-
ment has also deleted the references at §119.56(f)(10), (11)
and (14) because the sections were deleted from these rules.
The department has deleted the words "geographic" where they
appear in the section in accordance with the deletions of rules
relating to service area as addressed previously in this pream-
ble.
Comment: Concerning §119.71, one commenter suggested
that administrative penalties should be sought for violation of
the rules.
Response: The department disagrees with the commenter
that these rules should address administrative penalties. The
right to assess administrative penalties would have to be
statutorily authorized. The HMO Act, Article 20A.20 (relating to
Suspension or Revocation of Certificate of Authority) provides
for enforcement activities by TDI.
The department received comments from many individuals in-
cluding State Representative Glen Maxey, and organizations
and associations including Advocacy, Inc., Aetna Health Plans
of Texas, Inc., Aetna Health Plans of North Texas, Inc., Amer-
ican Association of Health Plans, American Association of Re-
tired Persons, Blue Cross Blue Shield of Texas, Center for Pub-
lic Policy Priorities, Children’s Hospital Association of Texas,
Coalition for Nurses in Advanced Practice, Coalition of Tex-
ans with Disabilities, Consumers Union, Directors Association
of Texas Centers for Independent Living, Disability Policy Con-
sortium, Epilepsy Coalition of Texas, Family to Family Net-
work, FHP of Texas, Inc., FHP of New Mexico, Inc., FIRST-
CARE, Gray Panthers, Harris Methodist Health System, Harris
Methodist Texas Health Plan, Haynes and Boone, LLP, Health
Insurance Association of America, Healthsource Texas, Inc.,
Texas Legal Services Center on behalf of the Houston Welfare
Rights Organization, Humana Health Care Plans, Interagency
Council for Genetic Services, Jenkens & Gilchrist on behalf of
the Texas Dental Association, Kaiser Permanente, MD Ander-
son Cancer Center, Mental Health Association of Texas, Me-
traHealth, Central Texas, National Association of Social Work-
ers/Texas, National Heritage Insurance Company, Network for
Chronically Ill and Medically Fragile Children, NYLCARE Health
Plans, Office of Public Insurance Counsel, PacifiCare of Texas,
PCA Health Plans of Texas, Inc., The Prudential, Scott & White,
Spina Bifida Association of Texas, Texas Academy of Physi-
cian Assistants, Texas Advocates, Texas Advocates for Spe-
cial Needs Kids, Texas Alliance for the Mentally Ill, Texas As-
sociation for Home Care, Texas Association of Obstetricians
and Gynecologists, Texas Association of Orthotists and Pros-
thetists, Texas Business Group on Health, Texas College of
Emergency Physicians, Texas Head Injury Association, Akin,
Gump, Strauss, Hauer & Feld, L.L.P. on behalf of the Texas
Health Maintenance Organization Association, Texas Hospital
Association, Texas Medical Association, Texas Medical Foun-
dation, Texas Neurological Society, Texas Nurses Association,
Texas Occupational Therapy Association, Inc., Texas Optomet-
ric Association, Texas Orthopedics Association, Texas Osteo-
pathic Medical Association, Texas Pain Society, Texas Phys-
ical Therapy Association, Texas Planning Council of Devel-
opmental Disabilities, Texas Psychological Association, Texas
Respite Resource Network, Texas Senior Advocacy Coalition,
Texas Society of Internal Medicine, Texas Society of Plastic
Surgeons, Texas Speech-Language-Hearing Association, The
Arc of Texas, United Cerebral Palsy of Texas, Inc., Texas De-
partment of Insurance, and the Texas Department of Health.
The commenters were not in agreement with specific provisions
in the rules, but no commenters opposed the rules in their
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entirety. They had questions, recommendations, and concerns
regarding specific provisions in the rules.
§§119.1-119.15
The repeals are adopted under the Texas Insurance Code,
Chapter 20A, which provides the Texas Board of Health with au-
thority to adopt rules to establish minimum standards regarding
the quality of health care services, including availability, acces-
sibility and continuity of services, to be furnished by an HMO
to its enrollees; and under Health and Safety Code, §12.001
which provides the board with the authority to adopt rules for
the performance of every duty imposed by law upon the board,
the department and the commissioner of health.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Texas Department of Health
Effective date: October 1, 1996
Proposal publication date: March 12, 1996
For further information, please call: (512) 458-7236
♦ ♦ ♦
Subchapter A. General Provisions
§§119.1-119.4
The new sections are adopted under the Texas Insurance Code,
Chapter 20A, which provides the Texas Board of Health with au-
thority to adopt rules to establish minimum standards regarding
the quality of health care services, including availability, acces-
sibility and continuity of services, to be furnished by an HMO
to its enrollees; and under Health and Safety Code, §12.001
which provides the board with the authority to adopt rules for
the performance of every duty imposed by law upon the board,
the department and the commissioner of health.
§119.1. Definitions.
The following words and terms, when used in these sections, shall
have the following meanings, unless the context clearly indicates oth-
erwise.
Adverse determination-A determination by a health maintenance
organization (HMO) that the health care services furnished or
proposed to be furnished to an enrollee are not medically necessary
or not appropriate in the allocation of health care resources.
Basic health care services-Health care services which an enrolled
population might reasonably require in order to be maintained in good
health, including, as a minimum, emergency care, inpatient hospital
and medical services, and outpatient medical services.
Commissioner-The commissioner of insurance.
Complainant-An enrollee or a treating physician, treating dentist,
treating provider or other person designated to act on behalf of the
enrollee, who files a complaint.
Complaint-Any dissatisfaction, expressed by a complainant orally or
in writing to the HMO, with any aspect of the HMO’s operation,
including but not limited to dissatisfaction with plan administration;
appeal of an adverse determination; the denial, reduction or termi-
nation of a service; the way a service is provided; or disenrollment
decisions expressed by a complainant. A complaint is not a misun-
derstanding or misinformation that is resolved promptly by supplying
the appropriate information or clearing up the misunderstanding to the
satisfaction of the enrollee.
Credentials-Certificates, diplomas, licenses or other written documen-
tation which establishes proof of training, education, and experience
in a field of expertise.
Deficiency-A statement or notice of noncompliance cited by the Texas
Department of Health during an examination of a health maintenance
organization.
Dentist-A person licensed to practice dentistry by the Texas State
Board of Dental Examiners.
Department-Texas Department of Health, 1100 West 49th Street,
Austin, Texas 78756.
Emergency care-Bona fide emergency services provided after the
sudden onset (including the worsening of a chronic condition) of a
medical condition manifesting itself by acute symptoms of sufficient
severity, including severe pain, such that the absence of immediate
medical attention could reasonably be expected to result in:
(A) placing the patient’s health in serious jeopardy;
(B) serious impairment to bodily functions; or
(C) serious dysfunction of any bodily organ or part.
Enrollee-An individual who is enrolled in a health care plan, including
covered dependents.
Evidence of coverage-Any certificate, agreement, or contract issued to
an enrollee setting out the coverage to which the enrollee is entitled.
General hospital-An establishment that:
(A) offers services, facilities, and beds for use for more
than 24 hours for two or more unrelated individuals requiring diag-
nosis, treatment, or care for illness, injury, deformity, abnormality,
or pregnancy; and
(B) regularly maintains, at a minimum, clinical labora-
tory services, diagnostic X-ray services, treatment facilities including
surgery or obstetrical care or both, and other definitive medical or
surgical treatment of similar extent.
Health care-Prevention, maintenance, rehabilitation, pharmaceutical,
and chiropractic services provided by qualified persons other than
medical care.
Health care plan-Any plan whereby any person undertakes to provide,
arrange for, pay for, or reimburse any part of the cost of any health
care services; provided, however, a part of such plan consists of
arranging for or the provision of health care services, as distinguished
from indemnification against the cost of such service, on a pre-paid
basis through insurance or otherwise.
Health care services-Any services, including the furnishing to any
individual of pharmaceutical services, medical, chiropractic, or dental
care, or hospitalization or incident to the furnishing of such services,
care, or hospitalization, as well as the furnishing to any person of any
and all other services for the purpose of preventing, alleviating, curing
or healing human illness or injury or a single health care service plan.
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Health maintenance organization (HMO)-Any person, as defined in
this section, who arranges for or provides a health care plan or a
single health care service plan to enrollees on a prepaid basis.
Health maintenance organization delivery network-A health care
delivery system in which a health maintenance organization arranges
for health care services directly or indirectly through contracts and
subcontracts with providers and physicians.
Medical care-The furnishing of those services defined as practicing
medicine under the Medical Practice Act, Texas Civil Statutes, Article
4495b, §1.03.
Pathology services-A laboratory which has the capability of evaluat-
ing tissue specimens for diagnoses in histopathology, oral pathology,
or cytology.
Person-Any natural or artificial person, including, but not limited to,
individuals, partnerships, associations, organizations, trusts, hospital
districts, limited liability companies, limited liability partnerships, or
corporations.
Physician-A physician is:
(A) an individual licensed to practice medicine in this
state;
(B) a professional association organized under the Texas
Professional Association Act (Texas Civil Statutes, Article 1528f) or
a nonprofit health corporation certified under §5.01, Medical Practice
Act (Texas Civil Statutes, Article 4495b); or
(C) another person wholly owned by physicians.
Primary care physician or primary care provider-A physician or
provider who is responsible for providing initial and primary care
to patients, maintaining the continuity of patient care, and initiating
referral for care.
Prospective enrollee-A prospective enrollee is:
(A) in the case of an individual who is a member of a
group, an individual eligible for enrollment in an HMO purchased
through that individual’s group; or
(B) in the case of an individual who is not a member
of a group or whose group has not purchased or does not intend to
purchase an HMO plan, an individual who has expressed an interest in
purchasing individual HMO coverage and who is eligible for coverage
by the HMO.
Provider-A provider is:
(A) any person other than a physician, including a li-
censed doctor of chiropractic, registered nurse, pharmacist, op-
tometrist, pharmacy, hospital, or other institution or organization or
person that is licensed or otherwise authorized to provide a health
care service in this state;
(B) a person who is wholly owned or controlled by a
provider or by a group of providers who are licensed to provide the
same health care service; or
(C) a person who is wholly owned or controlled by
one or more hospitals and physicians, including a physician-hospital
organization.
Psychiatric hospital-A hospital which offers inpatient services, in-
cluding treatment, facilities, and beds for use beyond 24 hours, for
the primary purpose of providing psychiatric assessment and diagnos-
tic services and psychiatric inpatient care and treatment for mental
illness. Such services must be more intensive than room, board,
personal services, and general medical and nursing care. Although
substance abuse services may be offered, a majority of beds must be
dedicated to the treatment of mental illness in adults and children.
Quality improvement-An approach to the continuous study and
improvement within an organization where opportunities to improve
care and service are found primarily by examining the systems and
processes by which care and services are provided.
Reference laboratory-A laboratory that accepts specimens for testing
from outside sources. A reference laboratory does not have an
inhouse patient population to provide services to; their business
depends on referrals from other laboratories or entities. Health
maintenance organizations may contract with a reference laboratory
to provide clinical diagnostic services to their enrollees.
Reference laboratory specimen procurement services-The operation
utilized by the reference lab to pick up the lab specimens from the
client offices or referring labs, etc. for delivery to the reference
laboratory for testing and reporting.
Referral specialists (other than primary care)-Specialists who set
themselves apart from the primary care physician or primary single
service provider through specialized training and education in a health
care discipline.
Service area-The geographical area within which direct service
benefits are available and accessible to HMO enrollees.
Single health care service-A health care service that an enrolled
population may reasonably require in order to be maintained in good
health with respect to a particular health care need for the purpose of
preventing, alleviating, curing, or healing human illness or injury of
a single specified nature and that is to be provided by one or more
persons each of whom is licensed by the state to provide that specific
health care service.
Single health care service plan-A plan under which any person
undertakes to provide, arrange for, pay for, or reimburse any part
of the cost of a single health care service, provided, that a part of the
plan consists of arranging for or the provision of the single health
care service, as distinguished from an indemnification against the cost
of the service, on a prepaid basis through insurance or otherwise and
that no part of that plan consists of arranging for the provision of
more than one health care need of a single specified nature.
Special hospital-An establishment that:
(A) offers services, facilities, and beds for use for more
than 24 hours for two or more unrelated individuals who are regularly
admitted, treated, and discharged and who require services more
intensive than room, board, personal services, and general nursing
care;
(B) has clinical laboratory facilities, diagnostic X-ray
facilities, treatment facilities, or other definitive medical treatment;
(C) has a medical staff in regular attendance; and
(D) maintains records of the clinical work performed for
each patient.
Utilization review-A system for prospective or concurrent review of
the medical necessity and appropriateness of health care services
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being provided or proposed to be provided to an individual within
this state. Utilization review shall not include elective requests for
clarification of coverage.
§119.2. Application, Assessments and Fees.
(a) Texas Department of Insurance (TDI). The Texas Depart-
ment of Health (department) may contract with the TDI to perform
functions relating to review of applications for certificates of author-
ity and related documents.
(b) Original application.
(1) TDI will forward all applications for a certificate of
authority to the department for review.
(2) Upon receipt of the application from TDI, the depart-
ment shall acknowledge receipt of the application and bill the ap-
plicant for the original application fee of $3,000 which shall be due
to the department within ten days of the applicant’s receipt of the
billing.
(3) The department shall review the application and
related documents upon receipt of the application fee.
(4) When the department has reviewed the application and
related documents, a representative of the department may contact the
HMO if additional information is needed.
(5) When the application is complete, the representative
shall schedule an on-site examination at the HMO administrative
office.
(6) Following the examination, the department shall give
written notification to the TDI of whether the proposed HMO
meets the requirements of this chapter. The written notice shall be
provided within 45 days of the department’s receipt of the completed
application.
(c) Examination expenses and assessments.
(1) The HMO shall pay examination expenses for stan-
dard, complaint and other examinations for service area expansions,
and to verify correction of deficiencies on-site or by mail. Exam-
ination expenses include all the expenses attributable directly to a
specific examination, including the actual salaries and expenses of
the examiners plus the cost of administrative departmental expenses,
directly attributable to that examination.
(2) The department shall bill the HMO for the examina-
tion expenses following the examination. The HMO shall pay the
amount within 30 days of the HMO’s receipt of the billing.
(3) The examination expenses and assessments for a for-
eign HMO and a domestic HMO shall be calculated in the same
manner.
(d) Payment of fees.
(1) Any remittance submitted to the department in pay-
ment for a required fee or assessment must be in the form of a certi-
fied check, money order, or personal or business check made out to
the Texas Department of Health.
(2) All fees and assessments received by the department
are non-refundable.
§119.3. Examinations.
(a) General. The Texas Department of Health (department)
shall conduct quality of care examinations of a health maintenance
organization (HMO) to review the quality, availability and accessi-
bility of health care services. The department may contract with the
Texas Department of Insurance (TDI) to perform functions relating
to examinations.
(1) Official representatives of the Texas Department of
Insurance (TDI) and the department may examine the officers and
agents of the HMO and the principals of such physicians and,
if applicable, providers such as dentists and physical therapists
concerning their business.
(2) Every HMO shall make its books and records relating
to its operation available for such examinations and in every way
facilitate the examinations. Every physician and, if applicable,
providers such as dentists and physical therapists with whom an
HMO has a contract, agreement, or other arrangement need only
make available for examination that portion of its books and records
relevant to its relationship with the HMO.
(3) The department may conduct an examination as often
as it deems necessary, but not less than once every three years.
(b) Types of examinations.
(1) Examination prior to issuance of certificate of author-
ity. The department shall conduct a qualifying examination of an
applicant prior to the issuance of a certificate of authority by the TDI
in accordance with 28 Texas Administrative Code, Subchapter C,
§§11.201-11.208 (relating to Application for Certificate of Author-
ity). Department surveyors shall conduct the qualifying examination
in accordance with the protocol set out in subsection (c) of this sec-
tion. The documents listed in subsection (c)(3) of this section shall
be available to the department at the HMO administrative office.
(2) Standard examinations.
(A) Subsequent to the issuance of the certificate
of authority, the department shall conduct on-site quality of care
examinations of an HMO to review the quality, availability, and
accessibility of health care services.
(B) Department surveyors shall conduct the examina-
tion in accordance with the protocol set out in subsection (c) of this
section.
(3) Complaint examinations. The department shall con-
duct complaint examinations concerning the quality, availability, or
accessibility of care.
(A) Complaints may be reported to the TDI as
provided by §119.4 of this title (relating to Reporting Complaints).
(B) Department surveyors shall conduct the complaint
examination in accordance with the protocol set out in subsection (c)
of this section.
(C) The department may conduct the examination
without prior notice to the HMO.
(4) Other examinations. The department may conduct
other examinations as it determines necessary.
(A) Department surveyors shall conduct the examina-
tions in accordance with the protocol set out in subsection (c) of this
section.
(B) Examinations may be conducted for reasons
including but not limited to the following:
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(i) amendments to a certificate of authority, includ-
ing service area expansions, that affect the quality, availability or
accessibility of care; or
(ii) to verify correction of deficiencies.
(c) Examination protocol. Department surveyors shall adhere
to the following protocol when conducting on-site examinations.
(1) Entrance conference. Department surveyors shall
hold an entrance conference with administrative personnel or their
designee before beginning the on-site examination to explain the
nature, scope, and estimated time schedule of the examination.
(2) Interviews. Department surveyors may conduct inter-
views with any person with knowledge of the facts, including but not
limited to:
(A) administrative personnel, including the HMO
president or chief executive officer;
(B) operations manager, medical (dental, vision,
or mental health) directors and quality improvement committee
personnel;
(C) utilization review personnel;
(D) membership services personnel;
(E) complaint personnel;
(F) physician, dentist and other provider relations
personnel;
(G) physicians, dentists and other providers with
whom the HMO has contracts, agreements or other arrangements;
(H) an enrollee, family member, or designated repre-
sentative; and
(I) an enrollee’s employer regarding plan documenta-
tion.
(3) Review of documents. Department surveyors may
review any documents relating to the operation of the HMO deemed
necessary to the examination including but not limited to the
following:
(A) the minutes of the HMO organizational meetings
which indicate the type and date of each meeting, and the officer
or officers who are responsible for the handling of the funds of the
applicant; the minutes of meetings of the HMO board of directors;
management committee minutes; administrative policy manuals;
physician and provider manuals; enrollee information; enrollee
newsletters; personnel manuals; organizational charts; contracts with
physicians and, if applicable, providers such as dentists and physical
therapists; and other items as required;
(B) the quality improvement review standards, quality
improvement committee meeting minutes, quality review audits, and
utilization review system program description, including policies and
procedures to evaluate medical necessity, criteria used, information
sources, the process used to review and approve the provision of
medical services and utilization review system data;
(C) the complaint policy and procedure and samples
of the forms to be used in the complaint resolution procedure for
complaints. All complaints shall be processed in accordance with the
HMO’s complaint policy and procedure which shall be developed in
accordance with subsection (d) of this section;
(D) the accessibility monitoring data;
(E) the enrollee satisfaction surveys and disenrollment
logs;
(F) medical, hospital and health records of all en-
rollees and records of all physicians, dentists and other providers
providing service under independent contract with an HMO shall
be subject to such examination as is necessary for an ongoing ex-
amination of the approved quality improvement plan, as required
in §119.23 of this title (relating to Quality Improvement Program).
The plan shall provide for adequate protection of confidentiality of
medical and health care information and shall only be disclosed in
accordance with applicable law;
(G) network configuration information, including an
explanation of the adequacy of the physician, dentist and other
provider network configuration. The information provided must
include the names of physicians, specialty physicians and other
providers by zip code or zip code map and indicate whether each
physician or other provider is accepting new patients from the HMO;
(H) lists of primary care and specialty physicians, hos-
pitals, laboratories, diagnostic imaging providers, radiologic oncol-
ogy providers, and, if applicable, other providers such as dentists and
physical therapists to be used by the applicant inside the service area:
(i) the list of physicians must include current infor-
mation for the following:
(I) each physician’s medical specialty;
(II) board certification, if any;
(III) Texas license number;
(IV) federal and state permit numbers relating to
registration of controlled substances, if applicable;
(V) business address;
(VI) hospitals at which the physician has staff
privileges; and
(VII) whether or not the physician accepts new
patients from the HMO;
(ii) the list of hospitals must include:
(I) each hospital’s address;
(II) license number, unless exempt from licen-
sure requirements;
(III) the number of licensed beds in the hospital;
(IV) the hospital’s current occupancy rate;
(V) indication of accreditation issued by the
Joint Commission on Accreditation of Healthcare Organizations (JC-
AHO) or the American Osteopathic Association (AOA), if applicable;
(VI) indication of Medicare certification (Title
XVIII, Social Security Act), if applicable; and
(VII) the trauma facility designation level and
xpiration date; and
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(iii) the list of laboratories, diagnostic imaging
providers, radiologic oncology providers, and, if applicable, other
providers such as dentists and physical therapists must include
each provider’s address and license, accreditation, registration or
certification, if applicable, and whether or not the provider accepts
new patients from the HMO;
(I) a copy of the contract with each physician and each
provider such as dentists and physical therapists;
(J) evidence that the HMO has a mechanism for
maintaining, monitoring and implementing the quality improvement
program, as required by §119.23 of this title (relating to Quality
Improvement Program). including procedures for data collection,
analysis and reporting for all physicians and providers, including
pharmacy or drug utilization review format, if applicable; utilization
review; denials of coverage and a complaint system as required by
these rules;
(K) an example of all printed materials to be presented
to prospective enrollees, an enrollee handbook and evidence of
coverage and physician and provider manuals;
(L) the statistical reporting system developed and
maintained by the HMO which allows for compiling, developing,
evaluating, and reporting statistics relating to the cost of operation;
the pattern of utilization of services; and the accessibility and
availability of services;
(M) the HMO’s annual report and statement; and
(N) any report submitted by the HMO to the Texas
Health Care Information Council.
(4) Exit conference. Following the examination, the
department surveyor shall hold an exit conference with administrative
personnel or their designee and provide the following:
(A) the specific nature of the examination;
(B) any alleged violations of a specific statute or rule;
(C) the specific nature of any finding regarding an
alleged violation or deficiency;
(D) if a deficiency is alleged, the severity of the
deficiency;
(E) if there are no deficiencies found, a statement
indicating this fact; and
(F) identity of any records that were duplicated.
(5) Written statement of examination outcome. The de-
partment surveyor shall prepare a written statement of the examina-
tion outcome. If deficiencies are noted, the surveyor shall prepare a
written statement of deficiencies.
(6) Plan of correction. The HMO shall provide a plan of
correction for each deficiency cited.
(A) If the department surveyor cites serious or life-
threatening deficiencies, the HMO shall provide the surveyor with a
signed plan of correction at the time of notification to the HMO of the
deficiency, which may precede the exit conference, and immediately
correct the deficiencies. A serious deficiency is one that adversely
affects patient care. A life threatening deficiency may include a denial
of emergency care. A copy of the statement of deficiencies and plan
of correction form shall be left with the HMO at the time of the exit
conference.
(B) If the department surveyor cites potentially seri-
ous or life-threatening deficiencies, the HMO shall provide the depart-
ment surveyor with a signed plan of correction at the time of the exit
conference. The HMO’s plan of correction shall provide for correc-
tion of the deficiencies no later than 30 days from the exit conference.
A copy of the statement of deficiencies and plan of correction form
shall be left with the HMO at the time of the exit conference.
(C) If the department surveyor cites deficiencies that
are not serious or life-threatening, the HMO shall provide a signed
plan of correction to the department no later than 30 days from the exit
conference; a copy shall be retained for the HMO’s file. The HMO’s
plan of correction must provide for correction of the deficiencies no
later than 90 days from the exit conference. If the plan of correction
is not acceptable, the department shall notify the HMO in writing
and request that the plan of correction be resubmitted within ten
days of the HMO’s receipt of the department’s written notice. Upon
resubmission of an acceptable plan of correction, written notice will
be sent by the department to the HMO acknowledging same.
(7) The HMO shall come into compliance by the com-
pletion date provided on the statement of deficiencies and plan of
correction form.
(8) The department shall verify the correction of deficien-
cies by mail or by an on-site examination.
(9) The department may certify to the TDI in accordance
with §119.71 of this title (relating to Enforcement) even if a plan of
correction is accepted and completed.
(d) Internal complaint procedure. An HMO shall maintain an
internal system for the resolution of complaints including a process
for the notice and appeal of any dissatisfaction, expressed by a
complainant orally or in writing to the HMO, with any aspect of the
HMO’s operation, including, but not limited to dissatisfaction with
plan administration; appeal of an adverse determination; the denial,
reduction or termination of a service; the way a service is provided;
or disenrollment decisions expressed by a complainant.
(1) If a complainant notifies the HMO orally or in writing
of a complaint, the HMO shall, within 5 business days of receipt
of the complaint, send an acknowledgment letter which is used to
acknowledge the date of the HMO’s receipt of the complaint and a
one-page complaint form. The acknowledgment letter shall include
a unique file or identification number to be assigned to the complaint
and a description of the complaint procedures and time frames. The
acknowledgement letter shall include the need for the complainant
to return the complaint form and may also include a request for
additional information necessary to investigate the complaint.
(2) The HMO shall investigate each complaint received
in accordance with its own policies.
(3) The HMO’s total time for acknowledgment, investi-
gation, and resolution of the complaint by the HMO shall not exceed
30 calendar days from the date the HMO receives the complaint form
back from the complainant unless delays are outside the control of
the HMO, e.g. the result of a non-contracting physician’s, dentist’s,
or other provider’s failure to provide medical records in a timely
fashion, or awaiting response for complainant for additional infor-
mation. The HMO may extend the time for up to an additional 14
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calendar days if within the original 30 days, the HMO demonstrates
in writing to the complainant reasonable cause for the delay beyond
its control and provides a written progress report. Further extension
may be made if the HMO and the complainant agree. In order to fa-
cilitate the investigation, a complainant may deliver medical records,
in compliance with the medical records access provisions set out in
the Medical Practice Act, Texas Civil Statutes, Article 4495b, §5.08.
(4) Paragraphs (1) and (3) of this subsection do not apply
to complaints concerning presently occurring emergencies or denials
of continued stays for hospitalization. Investigation and resolution of
complaints concerning presently occurring emergencies or denials of
continued stays for hospitalization shall be concluded in accordance
with the medical or dental immediacy of the case and shall not exceed
72 hours from receipt of the complaint.
(5) After the HMO has investigated the complaint, the
HMO shall issue a response letter to the complainant explaining
the HMO’s resolution of the complaint. The letter shall include
a statement of the specific medical and contractual reasons for the
resolution and the specialization of any physician, dentist or other
provider consulted. If the resolution is to deny services based on a
determination of medical necessity, the clinical basis used to reach
that decision shall be enclosed. The response letter shall also contain
the TDI complaint address, Texas Department of Insurance, P.O. Box
149091, Austin, Texas 78714-9091 and the toll free telephone number
of the TDI and a description of the full internal HMO process for
appeal of the determination, the time frames for the appeals process,
and the time frames for the final decision on the appeal.
(6) In the event the complaint is not resolved to the
satisfaction of the enrollee, the HMO shall provide an appeal process
which shall include the right of the complainant either to appear in
person before a complaint appeal panel within the enrollee’s county of
residence or the county where the enrollee normally receives health
care services, unless another site is agreed to by the complainant,
or to address a written appeal to the complaint appeal panel. The
HMO shall make a good-faith effort to meet the enrollee’s needs in
scheduling the site. The HMO shall complete the following appeals
process within 30 calendar days of the request for review.
(A) The HMO shall send to the complainant an
acknowledgment letter within 5 business days of the receipt of the
request which includes:
(i) the date of the HMO’s receipt of an oral or
written request for appeal;
(ii) the date and location of the hearing before the
complaint appeal panel;
(iii) the right of the complainant to appear in
person, or through a representative if the enrollee is a minor or
disabled, before the complaint appeal panel. The complainant must
be allowed to bring any person he or she wishes to the complaint
appeal panel meeting; however, the ability of those persons to directly
question the participants in the meeting may be limited by the HMO’s
policy. The term "in person" means a face-to-face meeting with all
the members of the complaint appeal panel unless otherwise agreed
to by the complainant;
(iv) the right of the complainant to present written
or oral information;
(v) the right of the complainant to present alterna-
tive expert testimony; and
(vi) the right of the complainant to question those
people responsible for making the prior determination which resulted
in the appeal.
(B) The HMO shall appoint members to the complaint
appeal panel which shall advise the HMO on the resolution of the
dispute. The complaint appeal panel shall be composed of equal
numbers of HMO staff; physicians, dentists or other providers; and
enrollees. The HMO staff shall not have been previously directly
involved in the disputed decision. The physicians, dentists or
other providers shall have experience in the area of dispute and be
independent of the physician(s) or provider(s) who made the prior
determination(s). The enrollees shall not be employees of the HMO.
If specialty care is in dispute, the appeal panel must include an
additional person who is a specialist in the same field of care for
making the prior determination which resulted in the appeal.
(C) Not less than five days prior to the meeting of
the panel, unless the complainant agrees otherwise, the HMO shall
provide to the enrollee or the enrollee’s designated representative
any documentation to be presented to the panel by HMO staff, the
specialization of any physicians or providers consulted during the
investigation, and the name and affiliation of all HMO representatives
on the panel. The enrollee or designated representative may respond
to the documentation provided either in person or in writing and
the appeals panel must consider the response in its deliberations if
received prior to or during the hearing.
(D) The HMO shall maintain a record of the proceed-
ings for three years. The enrollee has a right to a copy of the record
within 30 calendar days of requesting it.
(E) Investigation and resolution of appeals relating
to presently occurring emergencies or denials of continued stays for
hospitalization shall be concluded in accordance with the medical or
dental immediacy of the case but in no event to exceed 72 hours from
the complainant’s request for appeal. In lieu of a complaint appeal
panel, a physician or provider who has not previously reviewed the
case shall review the case, may interview the patient or patient’s
representative, and shall render a final decision on the appeal. Initial
notice of the decision may be delivered orally if followed by written
notice of the determination within three days. Investigation and
resolution of appeals after emergency care has been provided shall
be conducted in accordance with the normal process as set out in this
subsection.
(F) Notice of the final decision on the appeal shall
include a statement of the specific medical/dental judgement and/or
contractual criteria used to reach the final decision. The notice shall
also include the toll free telephone number of the TDI.
(7) The HMO shall maintain a complaint and appeal log
categorized by cause and disposition and including length of time for
resolution of each complaint. The HMO shall compile information
from the complaint and appeal log for use by the HMO’s quality
improvement committee.
(A) The HMO shall categorize complaints by cause
including but not limited to the following:
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(i) plan administration (e.g. marketing, policy-
holder service, billing, underwriting or similar administrative func-
tions);
(ii) benefit denial or limitation (e.g. denial of a
benefit, refusal to refer or provide requested services) The department
and TDI will establish broad categories of medical conditions which
an HMO must include on the complaint log;
(iii) quality of the treating physician, dentist or
provider care (e.g. misdiagnosis or lack of courteous treatment); and
(iv) access to appointments (e.g. appointment time
or waiting room time).
(B) The HMO shall maintain documentation for all
complaints and action taken for a period of three years from the date
of the receipt of the complaint and the department shall be able to
review such documentation during any examination.
§119.4. Reporting Complaints.
(a) All individuals, including those who have attempted to
resolve complaints through the HMO complaint system process who
are dissatisfied with the resolution, may report an alleged violation of
the Insurance Code, Chapter 20A, Health Maintenance Organization
Act (Act), or the rules under 28 Texas Administrative Code (TAC)
Chapter 11 (relating to Health Maintenance Organizations) and this
chapter, by writing or calling the Texas Department of Insurance, P.
O. Box 149104, Austin, Texas 78714-9104, telephone 1-(800)-252-
3439.
(b) The Texas Department of Insurance (TDI) will forward
all complaints concerning quality, availability, and accessibility of
care to the Texas Department of Health (department) for investigation.
(c) The department shall investigate a complaint against
an HMO and report the findings to TDI within 90 days of the
department’s receipt of the complaint. The investigation will be
conducted in accordance with §119.3(b)(3) and (c) of this title
(relating to Examinations).
(d) The department may contract with TDI to perform
functions relating to complaints.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
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Subchapter B. Organization and Functions of a
Health Maintenance Organization
§§119.21-119.25
The new sections are adopted under the Texas Insurance Code,
Chapter 20A, which provides the Texas Board of Health with au-
thority to adopt rules to establish minimum standards regarding
the quality of health care services, including availability, acces-
sibility and continuity of services, to be furnished by an HMO
to its enrollees; and under Health and Safety Code, §12.001
which provides the board with the authority to adopt rules for
the performance of every duty imposed by law upon the board,
the department and the commissioner of health.
§119.21. Organization of a Health Maintenance Organization and
Service Area.
(a) Organizationally, the health maintenance organization
(HMO) shall be governed by a governing body that is legally
responsible for the operation of the HMO. The governing body may
include physicians, dentists or other providers, or other individuals.
(b) The governing body shall be responsible for the develop-
ment, approval, implementation and enforcement of administrative,
operational, personnel and patient care policies, procedures and re-
lated documents for the operation of the HMO.
(c) An HMO may establish one or more service areas within
Texas.
(d) The HMO shall provide within each service area:
(1) all services identified at §119.51 of this title (relating
to Ambulatory Health Care Services), §119.52 of this title (relating to
Emergency Care), §119.53 of this title (relating to Inpatient Hospital
and Medical Services), §119.54 of this title (relating to Diagnostic
and Therapeutic Services) and perform the quality improvement
and utilization review functions required by §119.22 of this title
(relating to Quality Improvement), §119.23 of this title (relating
to Quality Improvement Program), §119.24 of this title (relating to
Quality Improvement Committee), and §119.25 of this title (relating
to Utilization Review). The HMO may also provide one, all or
a combination of the services in §119.55 of this title (relating to
Optional Services);
(2) at least one physically identifiable administrative of-
fice in Texas. If an HMO has multiple service areas under one cer-
tificate of authority, the HMO shall locate the office within one of
those multiple service areas;
(3) a full-time chief executive officer or operations officer
who is available on-site at an administrative office; and
(4) a medical director or single service director who:
(A) shall be currently licensed in Texas or otherwise
authorized to practice in this state;
(B) shall reside in the service area; and
(C) may serve in a part-time capacity. However, the
medical director or a physician designee or single service director or
designee shall be available at all times to address complaints under
§119.3(d)(4) of this title (relating to Examinations).
(e) The HMO shall ensure the administrative office main-
tains:
(1) quality improvement and utilization review plans;
(2) a current list of all participating physicians and, if
applicable, providers of care such as dentists and physical therapists;
(3) current files containing copies of contracts for all
participating physicians and, if applicable, other providers of care
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such as dentists and physical therapists that are updated on an ongoing
basis;
(4) files on subcontracting physicians and, if applicable,
providers such as dentists and physical therapists which contain suf-
ficient information to assure current licensure or other authorizations
to practice in the State of Texas; and
(5) current physician manual, dentist manual and current
provider manual which shall be provided to each contracting physi-
cian, dentist and other provider. The manuals shall contain details
of the requirements by which the physicians and providers will be
governed.
(f) An enrollee shall not be required to travel in excess of
30 miles to reach a primary care physician and general hospital care
except as provided in subsections (h) and (i) of this section.
(g) An enrollee shall not have to travel in excess of 75
miles to secure initial contact with referral specialists; special
hospitals; psychiatric hospitals; diagnostic and therapeutic services;
and single service health care physicians, dentists or providers except
as provided in subsections (h) and (i) of this section.
(h) If any service or provider is not available to an enrollee
within the mileage radii specified in subsections (f) and (g) of this
section, the HMO shall submit to the department for approval health
care utilization data which indicates a normal pattern for securing
health care services within the service area.
(i) The provisions in subsections (f) and (g) of this section
do not preclude an HMO from making arrangements with another
source outside the service area for enrollees to receive a higher level
of skill or specialty than the level which is available within the HMO
service area such as, but not limited to, treatment of cancer, burns,
and cardiac diseases.
(j) An HMO shall require the HMO physicians, dentists and
other providers of care who employ physician assistants, advanced
practice nurses, dental hygienists and individuals other than physi-
cians to assess the health care needs of HMO enrollees to have written
policies which are implemented and enforced and describe the duties
of all such providers in accordance with statutory requirements for
licensure, delegation, collaboration, and supervision as appropriate.
(k) The HMO shall systematically and regularly verify that
health care services furnished by physicians and providers of care
such as dentists, physical therapists are available and accessible to
enrollees without unreasonable periods of delay.
(l) The HMO shall develop and maintain a statistical report-
ing system which allows for compiling, developing, evaluating, and
reporting statistics relating to the cost of operation, the pattern of
utilization of its services and the availability and accessibility of its
services.
(m) The HMO shall submit directly to the department in care
of the Health Facility Licensing Division one copy of its annual report
on or before the first day of March in accordance with the Insurance
Code, Article 20A.10.
(n) An HMO shall notify the TDI and shall comply with 28
Texas Administrative Code §11.302, before the HMO may add new
service areas outside the service area(s) originally identified in the
application for a certificate of authority.
§119.22. Quality Improvement.
(a) The health maintenance organization (HMO) shall de-
velop and maintain an ongoing quality improvement (QI) program
designed to objectively and systematically monitor and evaluate the
quality and appropriateness of care and service provided to enrollees,
and to pursue opportunities for improvement.
(b) The HMO governing body is ultimately responsible for
the overall QI program. The HMO governing body shall:
(1) appoint the formal QI committee which shall include
practicing physicians, dentists, other providers and at least one
enrollee from throughout the HMO’s service area;
(2) approve the QI program;
(3) approve an annual QI plan; and
(4) receive and review reports of the QI committee or
group of committees and take action when appropriate.
§119.23. Quality Improvement Program.
The quality improvement (QI) program shall be continuous and
comprehensive including both the quality of clinical care and the
quality of service requiring updates as needed. The HMO shall
dedicate resources such as personnel, analytic capabilities, and data
resources to the program that are adequate to meet the needs of the
program.
(1) Written description. There shall be a written descrip-
tion of the QI program that outlines program organizational structure,
functional responsibility and design.
(2) Work plan. There shall be an annual QI work plan, or
schedule of activities, that includes but is not limited to the following:
(A) objectives, scope, and planned projects or activi-
ties for the year;
(B) planned monitoring of previously identified is-
sues, including tracking of issues over time; and
(C) planned evaluation and modification, if necessary,
of the QI program.
(3) Monitoring and evaluation. The program monitoring
and evaluation of clinical issues shall reflect the population served by
the health maintenance organization (HMO) in terms of age groups,
disease categories, and special risk status. Monitoring and evaluation
of clinical issues shall include:
(A) care and services provided in institutional set-
tings;
(B) care and services provided in noninstitutional
settings, including, but not limited to, practitioner offices and home
and community support services agencies; and
(C) primary care and major specialty services, includ-
ing but not limited to mental health, cancer, burn or cardiac centers.
(4) Identifying special needs. The QI program shall
identify enrollees with special needs such as disabilities and chronic
conditions in order to assist the HMO in facilitating the development
and implementation of appropriate courses of care to assure that
health care services are available and accessible.
(5) Credentialing. The QI program shall provide for
the credentialing and recredentialing of all contracting physicians,
dentists and other providers, including an application which contains
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information on education and professional background, admitting
privileges, current relevant permit to practice, Drug Enforcement
Agency certificate and Texas Controlled Substance Certificate, if
applicable.
(6) Peer review. The QI program shall provide for an
effective peer review procedure for physicians, dentists and other
providers.
(7) Measurements, data collection, and analysis. The
HMO shall track QI by using measurements, QI data collection and
analysis.
(A) To monitor and evaluate aspects of care and
services identified, the HMO shall use quality indicators that are
objective, measurable, and based on current knowledge and clinical
experience.
(B) The HMO shall have performance goals for each
indicator.
(8) Methods and frequency of data collection. The HMO
shall establish methods and frequency of data collection for each
indicator.
(A) QI activities include the collection of data.
(B) Data collected through monitoring and evaluation
activities shall be analyzed.
(i) Appropriate clinicians shall evaluate data on
clinical performance of practitioners.
(ii) Multidisciplinary teams shall be used, where
indicated, to analyze and address quality improvement issues.
(9) Health promotion.
(A) The HMO shall facilitate preventive health care
through health promotion activities. Health promotion activities
include outreach to enrollees to encourage appropriate use of services
and educating enrollees in preventive health care measures. Outreach
may be accomplished through but not limited to written educational
materials, community based programs, health promotion fairs, verbal
communication, and monetary contributions made to community
based organizations and health related initiatives of other programs.
(B) The HMO shall inform and educate physicians
and, if applicable, providers such as dentists and physical therapists
about using the health management and outreach programs for the
enrollees assigned to them.
§119.24. Quality Improvement Committee.
Quality improvement (QI) shall be accomplished by the formal
QI committee appointed by the governing body or by a group of
committees working under the direction of the QI committee.
(1) Delegation. The QI committee may delegate QI
activities to other committees which may, if applicable, include
practicing physicians, dentists, other providers and enrollees from
throughout the service area.
(A) All committees shall collaborate and coordinate
efforts to improve the quality, availability, and accessibility of health
care services to be furnished by the health maintenance organization
(HMO) to its enrollees.
(B) All committees shall meet and regularly report
findings, recommendations and resolutions in writing through the QI
committee to the HMO governing body.
(C) If the QI committee delegates any QI or utilization
review activity, then the QI committee must establish, implement,
and enforce a policy to address effective methods of accomplishing
oversight of each delegated activity.
(2) QI committee responsibilities.
(A) The QI committee shall assess both quality of
clinical care and quality of service, specifically analyzing:
(i) availability, accessibility, and quality of care
to include but not limited to time frames for appointments; ratio
of physicians, dentists and other providers to enrollees; physicians,
dentists and other providers capability of accepting new enrollees and
referrals; and response time for post-stabilization treatment;
(ii) continuity of health care and related services.
Each contract between an HMO and a physician or, if applicable,
other provider of health care services such as a dentist or physical
therapist must provide that reasonable advance notice be given to an
enrollee of the impending termination from the plan of a physician
or, if applicable, provider such as a dentist or physical therapist who
is currently treating the enrollee. Each contract must also provide
that the termination of the physician or provider contract, except
for reason of medical competence or professional behavior, does
not release the obligation of the HMO to provide to an enrollee of
special circumstance, such as a person who has a disability, acute
condition, life-threatening illness, or is past the twenty-fourth week
of pregnancy the continuity of ongoing treatment to that enrollee
receiving medically necessary treatment in accordance with the
dictates of medical prudence. Special circumstance means a condition
shall be identified by the treating physician or, if applicable, provider
such as a dentist or physical therapist who must request that the
nrollee be permitted to continue treatment under the physician’s or, if
applicable, provider such as a dentist or physical therapist. Contracts
between an HMO and physicians and, if applicable, providers such as
dentists and physical therapists shall provide procedures for resolving
disputes regarding the necessity for continued treatment by the
physician or provider:
(iii) patterns of clinical care rendered; and
(iv) patterns of high volume, high risk services
rendered.
(B) The QI committee shall analyze enrollees’ re-
sponses to the questions on the written or telephonic enrollee sat-
isfaction surveys.
(C) The QI committee shall analyze the investigation,
resolution, and appeal of complaints by:
(i) reviewing the complaint log, documentation and
analysis of the resolution of each complaint, documentation of an
appeal and documentation of trending; and
(ii) identifying and removing communication barri-
ers which may impede enrollees from effectively making complaints
against the HMO.
(D) The QI committee shall identify on an annual
basis QI goals and objectives, defined in the written plan, including
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time frames for implementation and accomplishment established in
the written plan.
(E) The QI committee shall conduct quality of care
studies over a period of time, prescribed in the QI plan, which shall
specify methodologies, organizational arrangements to be used to
accomplish them, and individuals responsible for the studies.
(F) The QI committee shall adopt and use practice
guidelines, clinical care standards or parameters of care for physicians
and dentists. The committee may develop guidelines for other
providers. The QI committee shall assure the practice guidelines,
clinical care standards or parameters of care:
(i) are approved by participating physicians or
providers, if applicable, in accordance with accepted current medical
criteria that are established, taking into account special circumstances
of each case that may require a deviation from the norm stated in
the medical criteria. Criteria must be objective, clinically valid,
compatible with established principles of health care, and flexible
enough to allow deviations from the norms when justified on a
case-by-case basis;
(ii) focus on the processes and outcomes of health
care delivery, as well as access to care;
(iii) are updated continuously and communicated to
all affected physicians, dentists and other providers;
(iv) are included in physician, dentist and other
provider manuals; and
(v) include preventive health services.
(G) The QI committee shall take action to improve
quality and assess the effectiveness of actions through systematic
follow-up.
(i) There shall be evidence that results of evaluation
are used to improve clinical care where availability, accessibility and
quality of care need improvement.
(ii) There shall be a systematic method of tracking
areas identified for improvement to assure that appropriate action is
taken to effect the needed improvement.
(iii) The QI committee shall assure follow-up of
identified issues to determine whether actions have been effective.
(H) The QI committee shall evaluate the overall
effectiveness of the QI program.
(i) There shall be a written report on quality, which
includes a report of completed QI activities, trending of clinical and
service indicators and other performance data, and demonstrated im-
provements in availability, accessibility and quality of care.
(ii) There shall be evidence that QI activities have
contributed to improvement in the care and services provided
enrollees.
(iii) The written report shall be presented to and
reviewed by the HMO governing body on a regular basis but not less
than yearly.
§119.25. Utilization Review.
(a) Pursuant to the Insurance Code, Article 21.58A, §14(g),
the Texas Department of Insurance (TDI) has established rules at 28
TAC §19.1719(a) (relating to Responsibility of HMOs and Insurers
Performing Utilization Review Under the Insurance Code, Article
21.58A, §14, paragraphs (g) and (h).
(b) To the extent that an HMO does perform utilization
review (UR), the HMO may delegate UR activities to licensed
contractors or perform the UR itself unless the Insurance Code,
Article 20A.26(f)(4) applies.
(c) The QI committee shall receive and review reports of
utilization review decisions and take action when appropriate as part
of the QI process.
(d) Reasons for denial, reduction or termination of a service
shall be provided in writing to the enrollee in a simple and
understandable format. The notification shall include the HMO’s
rationale for the decision, including the clinical basis, and provide
the enrollee with complaint and appeal process information and the
TDI complaint address, Texas Department of Insurance, P.O. Box
149091, Austin, Texas 78714-9091 and the toll free number of TDI.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
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The new sections are adopted under the Texas Insurance Code,
Chapter 20A, which provides the Texas Board of Health with au-
thority to adopt rules to establish minimum standards regarding
the quality of health care services, including availability, acces-
sibility and continuity of services, to be furnished by an HMO
to its enrollees; and under Health and Safety Code, §12.001
which provides the board with the authority to adopt rules for
the performance of every duty imposed by law upon the board,
the department and the commissioner of health.
§119.51. Ambulatory Health Care Services.
(a) Primary care physician services.
(1) Participating primary care physicians or their desig-
nated physician coverage shall be available and accessible to enrollees
24 hours per day, seven days per week within the health maintenance
organization’s (HMO’s) service area.
(A) There shall be telephone access to participating
primary care physicians or their designated physician coverage at all
times.
(B) The HMO shall develop a method by which
enrollees may secure health care services after hours which shall
be clearly communicated in writing to enrollees in the languages
predominantly spoken in the service area.
21 TexReg 7842 August 20, 1996 Texas Register
(2) An adequate number of participating primary care
physicians shall have admitting privileges at one or more participating
general hospitals located within the HMO’s service area to assure that
necessary admissions are made.
(3) There shall be a sufficient number of participating
primary care physicians to meet the needs of the enrollees.
(b) Referral specialists.
(1) Referral specialist services shall be available and
accessible 24 hours per day, seven days per week, within the HMO’s
service area.
(2) There shall be sufficient number of referral specialists
with appropriate hospital admitting privileges who are available and
accessible 24 hours per day, seven days per week, to meet the needs
of the enrollees.
§119.52. Emergency Care.
(a) Emergency care shall be available and accessible 24 hours
per day, seven days per week, without restrictions as to where the
services are rendered.
(b) The health maintenance organization (HMO) shall have
documentation demonstrating that the HMO will pay for emergency
care services performed by non-network physicians, dentists or other
providers at the negotiated or usual and customary rate and that the
health care plan contains the following provisions and procedures
for coverage of emergency care services without regard to whether
the physician, dentist or other provider furnishing the services has a
contractual or other arrangement with the entity to provide items or
services to covered individuals.
(1) Any medical screening examination or other evalua-
tion required by state or federal law which is necessary to determine
whether an emergency medical condition exists will be provided to
covered enrollees in the emergency department of a hospital.
(2) Necessary emergency care services will be provided
to covered enrollees, including the treatment and stabilization of an
emergency medical condition.
(3) Services originating in a hospital emergency depart-
ment following treatment or stabilization of an emergency medical
or dental condition as approved by the HMO will be provided. This
provision must require the HMO to approve or deny coverage of post
stabilization care as requested by a treating physician, dentist or other
provider within the time appropriate to the circumstances relating to
the delivery of the services and the condition of the patient, but in no
case to exceed one hour. The HMO must respond to inquiries from
the treating physician, dentist or other provider in compliance with
this provision in the HMO’s health care plan.
§119.53. Inpatient Hospital and Medical Service.
(a) General hospital care shall be available and accessible 24
hours per day, seven days per week, within the health maintenance
organization’s (HMO) service area.
(b) Based upon the evidence of coverage, the HMO shall
provide for the necessary hospital services by contracting with special
and psychiatric hospitals, and, if necessary, other general hospitals.
Such services shall be available and accessible 24 hours per day,
seven days per week, within the HMO service area.
(c) General, special and psychiatric hospitals, which provide
services to HMO enrollees, shall have current licenses by the State
of Texas, unless exempt from licensure requirements.
§119.54. Diagnostic and Therapeutic Services.
(a) Laboratories must meet the requirements of Federal
Public Law 100-578, Clinical Laboratory Improvement Amendments
of 1988 (CLIA 1988). CLIA 1988 applies to all laboratories that
examine human specimens for the diagnosis, prevention or treatment
of any disease or impairment of, or the assessment of the health of,
human beings.
(1) The reference laboratory services shall be of sufficient
size and scope to meet the non-emergent and emergent needs of the
enrolled population.
(2) Reference laboratory specimen procurement services
shall facilitate the provision of clinical diagnostic services for
physicians, providers and enrollees through the use of convenient
reference satellite labs, strategically located specimen collection
areas, and the use of a courier system under the management of
the reference lab.
(3) Pathology laboratory services shall be available and
accessible.
(b) Diagnostic imaging services shall be available and acces-
sible to all enrollees.
(1) Diagnostic imaging procedures that require the injec-
tion or ingestion of radiopaque chemicals shall be performed only
under the direction of physicians qualified to perform those proce-
dures.
(2) Diagnostic imaging machines shall be registered and
inspected according to state law.
(3) Technicians, physicians, and other personnel who
work with imaging machines shall comply with state law regarding
monitoring.
(c) Services involving therapeutic/oncological radiology shall
be available and accessible to all enrollees.
(d) If other diagnostic and therapeutic services are part of the
services offered by the health maintenance organization, they shall
be available and accessible to all enrollees.
§119.55. Optional Services.
The provisions in this section apply to categories of other health
care services which a health maintenance organization (HMO) may
offer in a basic health care plan pursuant to any service agreement.
If offered, the following optional services shall be available and
accessible to the enrolled population within the service area.
(1) Inpatient skilled nursing care may be offered by one
or a combination of the following:
(A) a skilled nursing facility that is licensed by the
state, unless exempt from licensure requirements;
(B) a hospital that is licensed by the state, unless
exempt from licensure requirements, which provides post hospital
extended care services in Medicare approved swing-beds; and
(C) a general or special hospital licensed by the state,
unless exempt from licensure requirements, a distinct part of which
is a skilled nursing facility;
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(2) Licensed home and community support services agen-
cies or their licensed branches and alternate delivery sites (hospice
only) may offer one or a combination of the following services:
(A) licensed and certified home health services;
(B) licensed home health services;
(C) hospice services;
(D) licensed home health services with home dialysis
designation; and
(E) personal assistance services.
(3) Pharmacy services shall be available and accessible
within the service area for the enrolled population through pharmacies
licensed by the Texas State Board of Pharmacy.
(A) Pharmacy services shall be offered directly by the
HMO or through contracts.
(B) The quality of pharmacy services, including the
specifics of any drug formulary, shall be regularly reviewed by a
committee established by the quality improvement (QI) committee.
The functions of the committee may be performed by the QI
committee or by a separate committee composed of physicians,
pharmacists and other professionals as needed, a majority of whom
practice within the service area.
(i) The committee shall be responsible for assuring
that drug utilization review is performed on a regular basis, but not
less than quarterly, to detect and prevent inappropriate drug use and
negative outcomes.
(ii) The committee shall assure that contracting
pharmacies maintain medication records on the enrollee population
and make use of such profiles to detect inappropriate drug use.
(iii) The committee shall make recommendations
on policies under which pharmacists provide patient instruction and
education on correct use of medications.
(iv) The committee shall report its findings and
recommendations to the QI committee on a regular basis but not
less than quarterly.
(4) Other services may be offered by the HMO. The
following is not intended to be a complete list of all possible benefit
additions.
(A) If health care services such as dental, physical
therapy, occupational therapy, podiatric, nutrition or dietary, vision,
durable medical equipment, mental health, chiropractic care, or any
other health care services are offered, they shall be offered by the
HMO or through contracts with physicians and other providers such
as dentists and physical therapists who are licensed or otherwise au-
thorized to practice in this state.
(B) Such services shall be of sufficient number and
location as to be readily available and accessible within the service
area to the enrolled population.
§119.56. Single Health Care Service.
(a) A single health care service health maintenance organiza-
tion (HMO) may choose to offer to an enrolled population a particular
service as defined in §119.55 of this title (relating to Optional Ser-
vices). The single health care service shall be offered directly by the
HMO or by contract.
(b) A single health care service HMO offering a particular
service must be prepared to deal with specific health care situations
which may require emergency intervention, as described in §119.52
of this title (relating to Emergency Care). Emergency care shall
be available and accessible 24 hours per day, seven days a week.
Emergency care or a higher level of care shall be provided directly
by the HMO or by contract.
(c) A single health care service HMO offering a particular
service which requires inpatient status for the management of the
single health care problem shall provide for the appropriate inpatient
facility according to the need by contracting with one or more general,
special or psychiatric hospitals; nursing facilities; or home and
community support services agencies for hospice inpatient services.
(1) Inpatient care shall be available and accessible 24
hours per day, seven days a week, within the single health care service
HMO’s service area.
(2) Inpatient facilities shall be currently licensed by the
State of Texas, unless exempt from licensure requirements.
(3) An adequate number of participating single health
care physicians or dentists or other providers shall have admitting
privileges at one or more inpatient facilities located within the HMO’s
service area to ensure that necessary admissions are made.
(d) The following requirements apply to outpatient single
health care services.
(1) A sufficient number of single health care service
physicians, dentists or other providers (initial contact and specialists,
as appropriate or required) shall be available and accessible to
meet the single health care needs of enrollees. Participating initial
contact (primary care) physicians or providers shall be available for
emergency care after normal business hours and shall comply with
subsection (b) of this section.
(2) The method by which enrollees may secure single
health care services, which require after hours emergency response by
physicians, dentists or other providers, shall be clearly communicated
in writing to enrollees, in the languages predominantly spoken in the
service area.
(e) The following requirements apply to diagnostic and
therapeutic services.
(1) The single health care service which uses reference
and pathological laboratory technologies in the care of patients shall
provide those technologies in accordance with §119.54 of this title
(relating to Diagnostic and Therapeutic Services).
(2) The single health care service which uses diagnostic
imaging or therapeutic radiology or other diagnostic or therapeutic
services in the care of patients shall provide those procedures
according to §119.54 of this title.
(3) The single health care service which uses the expertise
of an ancillary health care facility or service to fulfill its obligations
to enrollees shall have in effect a written contract with each facility,
physician, dentist or other provider and shall comply with all other
applicable provisions in accordance with §119.55 of this title.
(f) Other services. The following shall apply to single health
care service plans:
(1) §119.1 of this title (relating to Definitions);
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(2) §119.2 of this title (relating to Application, Assess-
ments and Fees);
(3) §119.3 of this title (relating to Examinations);
(4) §119.4 of this title (relating to Reporting Complaints);
(5) §119.21 of this title (relating to Organization of a
Health Maintenance Organization and Service Area);
(6) §119.22 of this title (relating to Quality Improvement);
(7) §119.23 of this title (relating to Quality Improvement
Program);
(8) §119.24 of this title (relating to Quality Improvement
Committee);
(9) §119.25 of this title (relating to Utilization Review);
(10) §119.55 of this title (relating to Optional Services);
and
(11) §119.71 of this title (relating to Enforcement).
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
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The new section is adopted under the Texas Insurance Code,
Chapter 20A, which provides the Texas Board of Health with au-
thority to adopt rules to establish minimum standards regarding
the quality of health care services, including availability, acces-
sibility and continuity of services, to be furnished by an HMO
to its enrollees; and under Health and Safety Code, §12.001
which provides the board with the authority to adopt rules for
the performance of every duty imposed by law upon the board,
the department and the commissioner of health.
§119.71. Enforcement.
(a) The Texas Department of Health (department) or the
commissioner may examine and use all information required by
this chapter for any purpose consistent with the Health Maintenance
Organization Act, Insurance Code, Chapter 20A (HMO Act) or any
rule or regulation adopted thereunder.
(b) The department may certify to the commissioner of
insurance that any of the following conditions exist:
(1) the health maintenance organization (HMO) does not
meet the requirements as specified in the HMO Act, §20A.05(a)(2),
or as specified in any rule or regulation adopted thereunder; or
(2) the HMO is unable to fulfill, or is not fulfilling, its
obligation to furnish health care services as required under its health
care plan or to furnish a single health care service as required under
its single health care service plan.
(c) Such certification notice may constitute grounds for
suspension or revocation of the HMO certificate of authority by the
commissioner.
(d) The department shall send a copy of such certification
notice to the affected HMO.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
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Chapter 229. Food and Drug
Minimum Standards for Narcotic Treatment Pro-
grams
25 TAC §§229.141, 229.142, 229.145-229.148, 229.150-
229.152
The Texas Department of Health (department) adopts amend-
ments to §§229.141, 229.142, 229.145-229.148, and 229.150-
229.152 concerning the licensure and operating standards
for narcotic treatment programs (NTP). Sections 229.148 and
229.150 are adopted with changes to the proposed text as
published in the March 12, 1996, issue of the Texas Regis-
ter (21 TexReg 1995). Sections 229.141, 229.142, 229.145 -
229.147, 229.151, and 229.152 are adopted without changes.
The undesignated head title is modified to remove the word
"approved". A correction of error was published in the May 24,
1996, issue of the Texas Register (21 TexReg 4636). Most of
the errors were formatting errors and were due to new Texas
Register software; therefore, all sections will be republished.
The amendments require programs to prepare and follow
written procedures for conducting patient urinalysis screens
for illicit drug use and to plan for emergencies that interrupt
normal program functions. The amendments contain detailed
patient requirements for tuberculosis screening and subsequent
valuation and treatment referral. In addition, programs are
given detailed procedures to follow when patients transfer from
one program to another.
The amendments remove the three-mile distance requirement
for new programs and establish new criteria based on location,
funding, and competency and compliance history of the appli-
cant. The new criteria are designed to discourage program vio-
lations of federal and state regulations that have resulted from
competition among programs. The amendments will promote
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the effective oversight and continuity of care when patients wish
to transfer between programs and during emergency situations
that interrupt program functions. In addition, the amendments
will facilitate the early detection and treatment of tuberculosis
infection among this high risk population.
A summary of the comments and the department’s responses
to the comments are as follows:
Comment: Concerning §229.145 (a)(6), one commenter stated
that the language did not effectively address how the compe-
tency of new applicants to operate a narcotic treatment pro-
gram would be demonstrated. The commenter recommended
establishment of a panel of experts and officials to make the
determination based on interview of the applicant.
Response: The department agrees with the commenter that
a board or panel is one method of assessing competency;
however, this substantive change would require future proposed
rule amendments to allow for Board of Health approval and
public comment. The department will evaluate our ability to
assess competency with the rules as proposed.
Comment: Concerning §229.148 (p), one commenter stated
that it is discriminatory to restrict employees formerly addicted
to drugs of abuse from access to the drug stocks drug dispens-
ing area. The commenter suggested allowing access for former
addicts after a specified time in recovery (a one-year period was
suggested). Another commenter noted that the section as pro-
posed would allow persons addicted to prescribed methadone
and other opiates to have access to the drug stocks and drug
dispensing area.
Response: The department disagrees with the first commenter.
The U.S. Drug Enforcement Administration (DEA), which has
primary responsibility for ensuring security of narcotic drug
stocks in narcotic treatment programs, has specific regulations
to address employee screening procedures in §1301.90, 21
Code of Federal Regulations. The regulation states that knowl-
edge that an employee has knowingly used controlled sub-
stances other than those prescribed by a physician is vital in
assessing the likelihood of an employee committing a drug se-
curity breach. The regulation states that DEA assumes that em-
ployers have questioned whether prospective employees have
knowingly used any narcotics, amphetamines or barbiturates
without a doctor’s prescription within the past three years. The
department agrees with the second commenter and has made
the appropriate changes to include methadone and opiate ad-
diction.
Comment: Concerning §229.148(q), one commenter objected
to the requirement to include dosing records in the patient file.
Response: The department disagrees since dosing and atten-
dance records represent a significant part of the documentation
of the patient’s progress in treatment and should be an integral
part of the patient’s file. To ensure comprehensive monitoring
of patient care, dosing records should be readily accessible to
all program health care personnel, counselors, and state and
federal investigators.
Comment: Concerning §229.148 (z), one commenter stated
that the required employee information be submitted by the
program only for new hires and that only notification of name is
needed upon termination of the employee.
Response: The department agrees that this was the intent of
the regulation and has added clarifying language.
Comment: Concerning §229.150 (e)(2)(D), one commenter
stated that a 30-day grace period be given for patients who can
not provide a state issued identification upon admission since
the benefits of positive identification (ID) outweighs the harm
done to the few patients who may not be able to produce an
ID. Take-out doses of methadone would not be allowed during
the grace period.
Response: The department disagrees with the commenter
since the rules as proposed allow the program to contact the
State Methadone Authority to access the Central Registry and
to discuss and gain approval for alternate forms of identification.
The department has added language to clarify this intent and
to allow a 72-hour grace period to contact the department.
Comment: Several commenters addressed subsections of the
rules that were not proposed for amendment.
Response: The department will consider each of these com-
ments when rule amendments are proposed in the future.
The commenters were: Aliviane, Inc., Aeschbach and As-
sociates, Drug Dependence Associates, Narcotics Withdrawal
Center, The Pavilion, South Texas Substance Abuse Recovery
Services, Inc., and the Texas Methadone Treatment Associa-
tion. The commenters were generally in favor of the rules but
expressed concerns, questions, and recommendations.
The amendments are adopted under the Texas Health and
Safety Code, §466.004, which provides the department with the
authority to adopt rules to ensure the proper use of approved
narcotic drugs to treat opiate addicted persons and for the
issuance of permits to operate narcotic treatment programs;
and §12.001, which provides the Texas Board of Health with
the authority to adopt rules for the performance of every duty
imposed by law on the Texas Board of Health, the department,
and the Commissioner of Health.
§229.141. General Provisions.
The purpose of the sections in this chapter is to provide assurance
that facilities holding an approved narcotic drug permit are regulated
under a set of minimum standards for the establishment and operation
of a narcotic treatment program pursuant to Texas Health and Safety
Code, Chapter 466. Each facility shall be approved and monitored
by the Texas Department of Health, Drugs and Medical Devices
Division, 1100 West 49th Street, Austin, Texas 78756.
§229.142. Definitions.
The following words and terms, when used in the sections of this
chapter, shall have the following meanings, unless the context clearly
indicates otherwise.
Central registry-A process in which an NTP shall share patient
identifying information about individuals who are applying for or
undergoing detoxification or maintenance treatment on an approved
narcotic drug to a central record system at the Texas Department of
Health, Drugs and Medical Devices Division, Austin, Texas.
State Methadone Authority-The Texas Department of Health, Drugs
and Medical Devices Division.
§229.145. Application, Fees, Permits.
(a) Application.
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(1)-(3) (No change.)
(4) Currently addicted individuals, and individuals with
a history of opiate usage (including methadone) within one year of
application for a permit, are not eligible for ownership of an NTP.
(5) (No change.)
(6) Applicants must provide to the department complete
information for evaluation of criteria concerning location, funding,
compliance history, and competency to operate an NTP.
(A) Scope. The department intends that new NTP
locations be established to serve diverse patient populations without
singular regard to proximity of location to an existing program(s).
The department has established criteria to prevent competition for
patients among NTPs in the same area that may result in increased
noncompliance with state and federal regulations and compromised
patient care.
(B) Criteria. An applicant must affirmatively demon-
strate the following:
(i) serviceability of the program at the proposed
location by providing the department the following:
(I) a map showing proximity of the proposed
NTP to existing programs within a three-mile radius;
(II) description of how the new program will
ensure it will not duplicate treatment services for existing patients at
an established program in the area;
(III) copies of planned promotional materials,
advertisements, and other techniques to publicize the proposed
program; and
(IV) procedures that will be used to identify
whether a patient is enrolled in another clinic;
(ii) the source and adequacy of financial assets
necessary to operate the program;
(iii) if applicable, the compliance history of the
applicant, which includes any issues reported to the department by
FDA, DEA or any other regulatory agency;
(iv) adequate planning and organizational structure
demonstrated by full and complete answers submitted to all questions
in the application materials; and
(v) a statement that the applicant has read, under-
stood and agreed to follow all federal and state regulations concerning
operation of an NTP.
(b) Fees and fee assessments.
(1) Initial fee. A nonrefundable initial fee of $700 must
be submitted along with the complete application for the purpose of
evaluation, inspection, and processing of the request to operate a NTP
in accordance with subsection (a) of this section. An application will
not be considered unless the application is accompanied by the initial
fee. A nonrefundable initial fee of $100 shall be submitted for each
medication unit requested in the initial application.
(2) Annual patient fee. Upon issuance of the permit, the
permit holder shall submit a fee of $20 for each patient which the
NTP is approved to treat no later than 30 days after the permit is
issued. A fee certificate will be issued for a 12-month period from
date of issuance of the permit. The current annual renewal patient
fee certificate is transferable until its expiration date in the following
circumstances:
(A) to the permit holder of a program which relocates
with no change of ownership or;
(B) to a new permit holder of a program which
changes ownership at an existing location.
(3) Annual renewal fee. A nonrefundable annual renewal
fee of $20 for each patient which the NTP is approved to treat shall
be submitted by the permit holder to the department by filing a
renewal form provided by the department prior to the expiration of
the current fee certificate. A person who files a renewal fee after the
expiration date must pay an additional $100 as a delinquency fee.
A fee certificate will be issued for a 12-month period from date of
issuance of the permit.
(A)-(B) (No change.)
(4) Medication unit fee. A nonrefundable annual renewal
fee of $100 shall be paid for each medication unit the permit holder
may operate.
(c) (No change.)
§229.146. Failure to Comply.
(a)-(b) (No change.)
(c) The department will assess administrative or civil penal-
ties in accordance with the provisions in §229.261 of this title (relat-
ing to Assessment of Administrative or Civil Penalties).
§229.147. Denial of Application; Suspension or Revocation of a
Narcotic Drug Permit.
(a) Failure to comply with any of these sections shall be
grounds for denial, suspension, or revocation of a narcotic drug
permit.
(b) The commissioner may refuse an application for a license
or may suspend or revoke a license if the applicant or licensee:
(1) has been convicted of a felony that involves moral
turpitude;
(2) is an association, partnership, or corporation and the
managing officer has been convicted of a felony that involves moral
turpitude;
(3) has been convicted of a felony in a state or federal
court of the illegal use, sale or transportation of narcotic drugs,
barbiturates, amphetamines, or any other dangerous or habit-forming
drugs;
(4) is an association, partnership, or corporation and the
managing officer has been convicted of a felony in a state or federal
court of the illegal use, sale, or transportation of narcotic drugs,
barbiturates, amphetamines, or any other dangerous or habit-forming
drugs;
(5) has had a permit to operate a narcotic treatment
program refused, revoked, and/or suspended by the Texas Department
of Health (department), Drug Enforcement Administration (DEA),
and/or Food and Drug Administration (FDA); and
(6) has obtained or attempted to obtain a license by fraud
or deception.
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(c) If it appears that an applicant or permit holder has failed to
achieve or demonstrate compliance with these sections, the applicant
or permit holder shall be given written notice of an opportunity
for a hearing in accordance with the department’s formal hearing
procedures in Chapter 1 of this title (relating to Board of Health),
prior to denying the application, or suspending or revoking the permit.
(d) An applicant or permit holder may request one informal
reconsideration conference with the department prior to the requesting
or setting of an administrative hearing under this chapter. The request
for such an informal reconsideration may be in addition to the request
for a formal hearing and will not waive the person’s right to a formal
hearing if the outcome of the informal reconsideration is adverse
to the person. Requests for the informal reconsideration conference
shall be addressed as provided in subsection (e) of this section.
(e) If the applicant or permit holder requests a hearing or
informal reconsideration, he/she shall so notify, in writing, the Texas
Department of Health, Drugs and Medical Devices Division, 1100
West 49th Street, Austin, Texas 78756, within 15 days of receipt of
the notice of an opportunity for a hearing. If the applicant or permit
holder does not request a hearing within the specified time, then the
notice of an opportunity for a hearing shall be construed to be a notice
of denial of the application, or suspension or revocation of the permit
as stated in the notice.
(1) The request shall:
(A) indicate if the applicant or permit holder will be
accompanied by counsel or other representative;
(B) indicate the name(s) of the person(s) who will
represent the applicant or permit holder; and
(C) include an explanation of the specific point(s) that
are being disputed.
(2) Regarding the informal reconsideration conference,
the department will contact the applicant or permit holder in writing
or verbally to discuss a mutually agreeable time and place for the
meeting.
(3) The department may verbally advise the applicant or
permit holder of their decision relative to the informal hearing, with
written confirmation to follow.
(f) The department may take action under emergency orders
of the Health and Safety Code, Chapter 466, to immediately suspend
an approved narcotic drug permit when approval is withdrawn from
the permit holder by the FDA or a registration is revoked by the DEA.
The suspension shall be effective until the permit is surrendered,
revoked, or reinstated in accordance with the department’s formal
hearing procedures in Chapter 1 of this title.
§229.148. State Operational Requirements.
(a) (No change.)
(b) If a patient, because of exceptional circumstances or
hardship, requests to receive additional take-home doses of narcotic
drug before the next scheduled clinic visit or to ingest a previously
dispensed take-home dose as an observed dose and receive additional
take-home doses, the patient shall be required to return all remaining
dispensed doses to the program for verification of the correct number
of doses, the container content, and label dates. Discrepancies
shall be reported to the State Methadone Authority before doses are
returned to the patient. The rationale for allowing the exception
shall be documented in the patient file and signed or countersigned
and dated within 72 hours by the program physician. The clinic may
dispense only the minimum number of take-home doses of methadone
to change a patient’s take-home schedule.
(c)-(o) (No change.)
(p) Employees who are currently or formerly addicted to
drugs of abuse and/or opiates including methadone are considered
risks to the security of drug stocks and may not have access to the
drug stocks or to the drug dispensing area.
(q) A narcotic drug may be administered or dispensed only by
a practitioner licensed under the appropriate state law and registered
under the appropriate state and federal laws to order narcotic drugs
for patients, or by an agent of such a practitioner, supervised by
and under the order of the practitioner. This agent is required to
be a pharmacist, registered nurse, or licensed practical nurse, or any
other health care professional authorized by federal and state law
to administer or dispense narcotic drugs. The licensed practitioner
assumes responsibility for the amounts of narcotic drugs administered
or dispensed and shall record and countersign all changes in dosage
schedules within 72 hours. If the program keeps the record of
administration and dispensing of narcotic drugs separate from the
patient’s file, the program shall transfer data from the dosing record
to the patient’s file at least monthly.
(r) The person(s) responsible for a program shall ensure that
an initial drug-screening test or analysis is collected for each new
patient, including permanent transfer patients, before the initial or
maintenance dose is administered. The program medical director
shall ensure that the initial dose of methadone for a new patient does
not exceed 30 milligrams and that the total dose for the first day
does not exceed 40 milligrams, unless the program medical director
documents in the patient’s record that 40 milligrams did not suppress
opiate abstinence symptoms. A patient is to be given an initial dose
of 30 milligrams and then observed for one hour to see if opiate
abstinence symptoms are suppressed. If not, an additional dose of
up to 10 milligrams may be given. The patient is to be observed
for an additional hour. If opiate abstinence symptoms are still not
suppressed, then the patient may be given up to an additional 10
milligrams. This procedure, administering methadone in up to 10
milligram increments with a one-hour observance period after each
addition, may be continued until abstinence symptoms are suppressed
and within a scope that ensures patient safety.
(s)-(t) (No change.)
(u) Upon admission, each patient must receive an intradermal
skin test using the Mantoux technique, using 0.1ml of purified protein
derivative (PPD) tuberculin containing 5 tuberculin units (TU) into
the volar surface of the forearm. The reaction to the Mantoux test
should be read by a trained health care worker 48 to 72 hours after
the injection and the results (induration only) recorded in millimeters
(mm). A patient with a documented previously positive PPD should
not be retested. Rather, a verification of documentation of satisfactory
record of diagnostic evaluation and therapeutic follow up, including
preventive treatment or treatment of TB, shall be placed in the patient
file. If disposition cannot be verified, the patient must be referred for
further evaluation. Patients who had negative tuberculin skin tests
on admission must be retested each year. Patients with a positive
skin test result of five millimeters or greater must be referred for
diagnostic evaluation. The program shall document in the patient file
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verification of follow-up on all patients referred for TB evaluation,
HIV counseling, and HIV testing to make sure appointments are kept.
(1) HIV seropositive patients found to be tuberculin-
negative must be tested for anergy. Anergy is the absence of a reac-
tion to the tuberculin test. In immunosuppressed patients, delayed-
type hypersensitivity responses such as tuberculin reactions may de-
crease or disappear. A test for anergy is done by administering at
least two other delayed-type hypersensitivity antigens in conjunction
with tuberculin skin testing. As new methods for testing anergy are
developed, the most recent method recommended by the Center for
Disease Control and Prevention may be utilized in lieu of the test
method required in this paragraph.
(2) Results of anergy testing shall be recorded in millime-
ters of induration, not simply as positive or negative. If anergy is
demonstrated, the patient must be referred for further evaluation. An-
ergic HIV-positive patients must be referred for clinical assessment
and possible preventative therapy.
(3) Generally, patients who successfully complete recom-
mended preventive therapy are not likely to develop TB. However,
in immunosuppressed populations a subsequent exposure can lead to
reinfection. Consequently, immunosuppressed individuals must be
evaluated periodically as indicated to rule out active tuberculosis,
particularly after contact with persons known to be infectious. All
HIV-infected persons with a positive tuberculin skin test (equal to or
greater than 5mm of induration) should have a chest x-ray and be
evaluated by a clinician to rule out active tuberculosis. HIV-infected
individuals who have symptoms suggestive of tuberculosis should be
referred for chest x-ray and clinical evaluation regardless of their tu-
berculin skin test status.
(v) Each employee working in a narcotic treatment program
must receive an intradermal skin test using the Mantoux technique
at the start of employment and annually thereafter, if the test result
is negative, or present a certificate signed by a physician that states
that:
(1) (No change.)
(2) the results of the test and subsequent medical evalua-
tion including x-ray indicate that the person does not have tubercu-
losis.
(w)-(y) (No change.)
(z) Each NTP shall notify the State Methadone Authority in
writing of any change in the employment status of any of its program
personnel. For new hires, the employee’s home address and phone
number, copies of a current Texas driver’s license and verification
of professional licensure shall be provided with this notification. In
addition, copies of a curriculum vitae, physician permit, and DEA
and DPS registrations shall be provided for physicians. This notice
shall be provided within 20 days of the event.
(aa) NTP counselors not exempted shall meet the require-
ments of a qualified credentialed counselor or counselor intern as de-
fined in regulations of the Texas Commission on Alcohol and Drug
Abuse (TCADA), Title 40, Texas Administrative Code, Section 150.
(bb) (No change.)
(cc) There shall be written procedures that must be followed
by the program for the screening of urine for illicit drugs. The
procedures shall describe in sufficient detail a plan for collection,
storage, handling and analysis of urine samples, and the program’s
response to test results that include at least the following:
(1) training for staff members of the importance and
relevance of reliable and timely urinalysis procedures and reports, the
purpose of conducting urinalyses, and the significance of the results;
(2) the drugs or substances for which the urine is ana-
lyzed;
(3) a protocol for collection of urine that minimizes
the opportunity for falsification and incorporates the elements of
randomness and surprise;
(4) storage of urine in a secure place to avoid substitution;
(5) a requirement for disclosure of urine screen results
to the patient and documentation in the patient file of program and
patient response to test results; and
(6) refusal by the patient to provide a urine sample shall
be considered the same as a positive result for illicit drugs. Such
refusals shall be documented in the patient file.
(dd) A patient readmitted within six months after discharge
does not require a repeat physical examination unless requested by
the program physician.
(ee) There shall be a written procedure for handling the
admission of patients who wish to transfer with no lapse in treatment
from another program. At a minimum, the procedure shall contain
the following information:
(1) a requirement to obtain from the patient an authoriza-
tion for disclosure of confidential information, pursuant to 42 Code of
Federal Regulations (CFR), §§2.31-2.34, for the purpose of obtaining
accurate and current information concerning the patient’s treatment
at the former program.
(2) The program physician or an appropriately trained
health care professional supervised by the admitting program physi-
cian shall consider data obtained from the transferring program that
verifies the amount of time the patient has spent satisfactorily ad-
hering to the eight criteria found in subsection (c) of this section in
determining if the patient may continue the same frequency of clinic
attendance permitted at the former program immediately before trans-
ferring to the new program. The program physician shall not allow
the patient to attend the clinic less frequently than the most recent
schedule allowed at the former program unless:
(A) copies of the patient’s records are obtained to
sufficiently document the patient’s satisfactory adherence to federal
and state regulations for the required time in treatment; and
(B) the physician has completed an evaluation of
the patient that includes consideration of the eight criteria in
subsection (c) of this section and the additional criteria for patients
considered for once weekly clinic attendance as found in 21 CFR,
§291.505(d)(6)(v)(A)(3).
(3) At a minimum, the admitting program shall document
in the patient file the following information before administering the
initial dose of narcotic drug to a transfer patient:
(A) the last date and amount of narcotic drug admin-
istered or dispensed at the former program;
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(B) the name, address and phone number of the
program contacted;
(C) the date and time of the contact; and
(D) the name of the program employee furnishing the
information.
(4) Unless an exception is granted by the State Methadone
Authority, the admitting program shall, in addition to the require-
ments in paragraph (3) of this subsection, document in the patient
file at a minimum the following information before dispensing an
initial dose of take-home narcotic drug to a transferred patient:
(A) the length of time in continuous treatment;
(B) the most recent schedule of clinic attendance;
(C) verification of satisfactory urinalysis screen re-
sults that correspond to requirements for the most recent take-out
schedule of narcotic drug at the former program; and
(D) satisfactory compliance with the criteria in sub-
section (c) of this section and 21 CFR, §291.505(d)(6)(v)(A)(3), re-
lating to patients on a weekly clinic attendance schedule.
(5) The admitting program shall obtain and place in the
patient file copies of medical records, including the results of the most
recent physical examination, laboratory tests, urinalysis screen results,
and all other required patient records listed above within 30 days.
Patients who have had a physical examination and laboratory tests
within the past three months can be admitted without a new physical
examination and laboratory tests, unless the program physician
requests it, if the admitting program obtains significant results of the
previous examination and tests. The admitting program shall obtain
copies of these results within 30 days of admission. If records are
not obtained within 30 days, the program shall consider the patient a
new patient and fulfill the minimum standards for admission.
(ff) Each program shall develop and maintain a written plan
to ensure the continuity of patient treatment in the event that an
emergency or disaster disrupts the program’s functions.
§229.150. Central Registry.
(a)-(d) (No change.)
(e) Each NTP shall report to the central registry specific
information.
(1) The following changes in patient status: new patient,
readmitted to the same clinic, admitted from another NTP as a perma-
nent transfer patient, transferred to another narcotic maintenance or
detoxification program, deceased patient, or discharged (terminated)
from maintenance or detoxification treatment shall be identified and
reported to the central registry located at the Texas Department of
Health, Drugs and Medical Devices Division, by telephone on the
day the action occurs and written documentation must be submitted
within a 24-hour period (or the next state working day immediately
following weekends or holidays).
(2) Each NTP’s verbal and written report to the central
registry shall identify and provide the following information for each
patient:
(A)-(B) (No change.)
(C) action taken identified as:
(i) new patient, readmitted patient (NP); or
(ii) terminated patient (TP);
(iii) permanent transfer inpatient (TIP);
(iv) permanent transfer outpatient (TOP); and
(v) deceased patient (DP); and
(D) patient identification as follows.
(i) The patient must be identified with a current
state driver’s license containing a photograph of the patient or state-
issued identification card containing a photograph of the patient
or other identification approved by the State Methadone Authority.
Photocopies of each of these must be maintained in the patient’s file.
The program shall document in the patient’s file attempts to induce
the patient to obtain state identification before admission. If a patient
is not able or willing to furnish the required documents, the program
shall contact the State Methadone Authority within 72 hours to access
the Central Registry to check for possible duplicate enrollment and
to discuss acceptable, alternate forms of identification.
(ii)-(iii) (No change.)





(2) The nonrefundable annual renewal fee of $200 shall
be submitted by the permit holder to the department by filing a
renewal form provided by the department prior to the expiration of
the current fee certificate. A person who files a renewal fee after the
xpiration date must pay an additional $100 as a delinquency fee.
A fee certificate will be issued for a 12-month period from date of
issuance of the permit. The department will not issue a permit if the
current permit has been suspended, revoked, or surrendered by the
permit holder.
(c) (No change.)
(d) Compliance by existing hospital NTPs.
(1)-(3) (No change.)
(4) Methadone, or any other drug approved by the United
States Food and Drug Administration for the treatment of opiate
addiction, is the only drug which is approved to be used in hospital
inpatient detoxification treatment of patients with opiate addiction.
§229.152. Federal Regulations.
The Texas Department of Health adopts by reference the federal
regulations on "Drugs Used For Treatment of Narcotic Addicts"
found in Title 21, Code of Federal Regulations, Part 291, 1993. A
copy of these regulations are indexed and filed in the Drugs and
Medical Devices Division, Texas Department of Health, 1100 West
49th Street, Austin, Texas 78756.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
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♦ ♦ ♦
TITLE 28. INSURANCE
Part I. Texas Department of Insurance
Chapter 21. Trade Practices
Subchapter I. Prohibited Agent Practices
28 TAC §21.901
The Texas Department of Insurance adopts new §21.901,
relating to the prohibition against solicitation or acceptance of a
power of attorney for the purpose of placing insurance business
by any person required to be licensed as an agent pursuant to
the Insurance Code. The new section is adopted with changes
to the proposal as published in the June 28, 1996 issue of the
Texas Register (21 TexReg 5940).
The adopted new section is necessary to curb practices iden-
tified by the department as constituting unfair competition and
unfair and deceptive practices by certain licensed agents. Such
practices have been identified by the department as constitut-
ing unfair practices pursuant to a number of investigations and
enforcement actions in which certain agents obtained powers
of attorney without full disclosure to, or the actual knowledge
of, the prospective insured that the agent was being named
attorney-in-fact. Such powers of attorney, obtained without the
informed consent of the prospective insured, were then utilized
to place unwanted coverages or enroll the prospective insured
in programs adding to the total cost of coverage and services
charged to the prospective insured, including but not limited to
accidental death and dismemberment coverages, rental vehicle
reimbursement coverages, towing coverages, or "extras" such
as auto club memberships. Further, such practices have been
identified as constituting unfair competitive practices because of
their interference with, and negative impact on, the legitimate
business activities of scrupulous insurance agents who refrain
from securing and using unwarranted powers of attorney. The
rule will benefit the public by more effectively regulating insur-
ance agent licensees, reducing or eliminating unfair and poten-
tially deceptive practices, and giving greater protection to the
insurance consuming public in making informed choices in the
process of procuring insurance coverages. The change to the
adopted section adds a new subsection (c) to clarify that the
section does not apply to insurance activities for which the Insur-
ance Code expressly authorizes a person to conduct particular
insurance activities as an attorney-in-fact pursuant to a power
of attorney, and that it likewise does not apply to situations in
which a relative or household member of a person subject to
this section has appointed such person as attorney-in-fact for
purposes which include placing personal lines insurance cover-
ages for such relative or household member.
The adopted section provides that no person subject to the pro-
visions of the section is permitted to require, solicit or accept
any power of attorney from any applicant for any insurance cov-
erage in this state, unless that person is expressly authorized
by the Insurance Code to conduct particular insurance activi-
ties as an attorney-in-fact pursuant to a power of attorney. The
section provides that an agent may accept a power of attorney
from a family or household member which includes authoriza-
tion to place personal lines coverage for such family or house-
hold member. The adopted section also provides that appli-
cations may be accepted under the rule for premium financing
on forms that include a power of attorney in favor of the pre-
mium financing company, so long as such forms comply with
statutory provisions of the Insurance Code, Chapter 24, relating
to the financing of insurance premiums. The adopted section
also provides that the failure to comply with the provisions of
the section constitutes unfair competition and unfair practices
pursuant to the Insurance Code, Article 21.21, and is subject to
the provisions of that article.
One comment recommended a change to the section as pro-
posed and published to clarify that the section is not intended to
restrict or conflict with provisions of the Insurance Code, Chap-
ter 19, as those provisions relate to the legitimate insurance
business activities of recprocal exchanges. Chapter 19 permits
persons, including persons who otherwise would be subject to
the provisions of the section, to obtain a power of attorney and
to engage in certain insurance activities as attorney-in-fact for
subscribers to the exchange. The department agrees that the
section can be made more clear and has included a new sub-
section (c) as part of the adoption. Paragraph (1) of the new
subsection clarifies that the section does not apply to insurance
activities for which the Insurance Code or other insurance law
expressly authorizes a person to conduct such activities as an
attorney-in-fact pursuant to a power of attorney. One comment
recommended recognition of an exception in instances where
a family or household member of an agent wants to appoint
that person attorney-in-fact for financial matters, including the
placement of personal lines coverages. The department agrees
the section can be made more clear with respect to this narrow
exception and has included a new subsection (c) as part of this
adoption. Paragraph (2) of the new subsection clarifies that the
section does not apply to instances in which a person required
to be licensed as an agent under the Insurance Code is ap-
pointed attorney-in-fact by a relative or household member of
such person for purposes which include placing personal lines
insurance coverages for such relative or household member.
One comment requested clarification about whether the prac-
tice by certain agents of obtaining blank signed "disbursement"
forms later utilized by the agent to reduce the cash value of an
inforce policy by performing certain transactions (for example,
purchasing more coverage, paying premiums, taking out policy
loans) comes within the prohibition of this section as proposed
and published. The department believes that the practice de-
scribed in the comment is in many instances factually dissimilar
to the practice addressed by the section as proposed and pub-
lished. However, the practice of obtaining signatures on blank
disbursement forms without the informed consent of the insured
and later using such forms for transactions neither intended nor
authorized by the insured is a violation of current law. One
comment suggested that the language of the text might need
to be tightened to make it more clear that it applies only to
agents. The department disagrees that the language needs to
be clarified. The text makes it clear that the section is applica-
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ble to any person acting in the capacity of an insurance agent
and therefore required by the Insurance Code to be licensed.
The language was drafted so that it would clearly apply to all
licensed agents and to persons who might be engaged in the
unauthorized practice of insurance; for example, persons per-
forming the acts of a licensed agent even if they have no cur-
rently valid agent license. For reasons outlined, no change is
made as a result of the comment submitted.
Comments generally in favor of the section were received from
Consumers’ Union, MetLife, the Office of Public Insurance
Counsel, the Texas Lawyers’ Insurance Exchange and United
Services Automobile Association. No comments were received
in opposition to the section as proposed and published.
The new section is adopted pursuant to the Insurance Code,
Article 21.21, §13. Article 21.21, §13 provides that the
department is authorized to promulgate and enforce reasonable
rules and regulations and order such provision as is necessary
in the accomplishment of the purposes of Article 21.21, relating
to unfair competition and unfair practices.
§21.901. Prohibition Against Solicitation or Acceptance of Power of
Attorney.
(a) Scope and application. This section applies to any person
required to be licensed as an agent pursuant to the provisions of the
Insurance Code or other insurance law of this state. For purposes
of this section, "person" means both natural persons and business
association entities.
(b) Prohibition. No person subject to the provisions of this
section is permitted, directly or indirectly, to require, solicit or accept
any power of attorney to act as attorney-in-fact for any applicant
for any insurance coverage in this state for purposes of placing,
procuring, instituting, maintaining, canceling or nonrenewing any
insurance coverage, or for any other act in connection with the
placement or institution of such insurance coverage.
(c) Exceptions. This section does not apply to the situations
described in paragraphs (1) and (2) of this subsection, as follow:
(1) insurance activities for which the Insurance Code or
other insurance law of this state expressly authorizes a person to
conduct such insurance activities as an attorney-in-fact pursuant to a
power of attorney; or
(2) instances in which a person required to be licensed as
an agent under the Insurance Code is appointed attorney-in-fact by
a relative or household member of such person for purposes which
include placing personal lines insurance coverages for such relative
or household member.
(d) Premium finance company provisions. The provisions of
this section shall not prohibit any person subject to the provisions
of this section from accepting applications for premium financing
on premium financing agreement forms that include a power of
attorney in favor of the premium financing company for purposes
of canceling a financed insurance contract, so long as the power-of-
attorney provisions comply with statutory provisions of the Insurance
Code, Chapter 24, relating to the financing of insurance premiums.
(e) Declaration of unfair practice. The failure to comply with
the provisions of this section shall constitute unfair competition and
unfair practices pursuant to the Insurance Code, Article 21.21, and
shall be subject to the provisions of that article.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 9, 1996.
TRD-9611411
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: August 29, 1996
Proposal publication date: June 28, 1996
For further information, please call: (512) 463–6327
♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION
Part II. Texas Parks and Wildlife Depart-
ment
Chapter 59. Parks
Sea Rim State Park Special Rules and Regulations
31 TAC §§59.221–59.236
The Texas Parks and Wildlife Commission in a regularly
scheduled public hearing, July 11, 1996, adopted repeal of
§§59.221-59.236 concerning the Sea Rim State Park Special
Rules and Regulations without change to text as published in
the June 7, 1996 issue of the Texas Register (21 TexReg
5152).
Park rules in 31 TAC §§59.131-59.136 contain sufficient provi-
sions to administer activities contained in Sea Rim State Park
Special Rules. This renders §§59.221-59.236 redundant.
The repeal of rules removes a redundant section from the Texas
Administrative Code.
The department received no public comment concerning the
proposed repeal of the section.
The repeal is adopted under Parks and Wildlife Code, Chapter
13, Subchapter B which provide the Parks and Wildlife Com-
mission’s authority to regulate the activities on lands under the
control of the Department.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 8, 1996.
TRD-9611416
William D. Harvey, Ph.D.
Regulatory Coordinator
Texas Parks and Wildlife Department
Effective date: August 29, 1996
Proposal publication date: June 7, 1996
For further information, please call: 1-800-792-1112, extension 4642
or (512) 389-4642
♦ ♦ ♦
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Mustang Island State Park Special Rules
31 TAC §59.251
The Texas Parks and Wildlife Commission in a regularly
scheduled public hearing, July 11, 1996, adopted repeal of
§59.251 concerning the Mustang Island State Park Special
Rules without changes to the proposed text as proposed in the
June 7, 1996, issue of the (21 TexReg 5151).
The provisions of these sections have been incorporated into
31 TAC Chapter 65, Subchapter H, concerning the Public
Lands Hunting and Fishing Proclamation. This action rendered
§59.251 redundant.
Park rules in 31 TAC §§59.131-59.136 contain sufficient provi-
sions to administer activities contained in Mustang Island Park
Rules. This renders §59.251 redundant.
The repeal of rules removes a redundant section from the Texas
Administrative Code.
The department received no public comment concerning the
proposed repeal of the section.
The repeal is adopted under Parks and Wildlife Code, Chapter
13, Subchapter B which provide the Parks and Wildlife Com-
mission’s authority to regulate the activities on lands under the
control of the Department.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 8, 1996.
TRD-9611415
William D. Harvey, Ph.D.
Regulatory Coordinator
Texas Parks and Wildlife Department
Effective date: August 29, 1996
Proposal publication date: June 7, 1996




The Texas Parks and Wildlife Commission adopts the repeal
of §§65.311-65.317 and §§65.331-65.336, concerning Early
Season Migratory Game Bird Proclamation and Late Sea-
son Migratory Game Bird Proclamation; and new §§65.311-
65.316, 65.319, and 65.320, concerning Migratory Game Bird
Proclamation. Sections 65.311-65.313, 65.315 and 65.319 are
adopted with changes to the proposed text as published in
the April 16, 1996, issue of the Texas Register (21 TexReg
3319). The repeals and new §§65.314, 65.316, and 65.320 are
adopted without changes and will not be republished.
The change to §65.111 replaces the definition of ’personal
abode’ with a definition of ’personal residence,’ and adds a
definition of ’wildlife resources’ for purposes of clarification.
The change to §65.312(a) and (b) modifies the restrictions on
the take of migratory game birds to permit migratory game
birds to be taken from watercraft, provided that all motion from
sail or motive power has ceased; alters subsection (g) and
adds new subsection (h) to create separate subsections setting
forth the requirements relating to importation and possession
of migratory game birds, respectively; and replaces the word
’abode’ with the word ’residence.’ The change to §65.313
modifies subsection (h) to clarify that shooting hours during the
special white-winged dove season are from noon to sunset. The
change to §65.315 adjusts the teal season such that it will run
from September 14 -September 22. The change to §65.319
corrects inaccurate references to calendar year dates.
The repeals and new sections are necessary to eliminate
duplication, restructure and reorganize regulatory provisions in
the interest of promoting user-friendliness, and to establish the
season dates, shooting hours, and bag limits for early season
migratory species during the 1996-1997 hunting season.
The repeals and new sections will function to establish legal
species, zone boundaries, means and methods, season dates,
shooting hours, and bag limits for the harvest of migratory game
birds.
One commenter requested that the special white-winged dove
season begin on the Labor Day weekend. The department
responds that opening day for the 1996-1997 white-winged
dove season in the special white-winged dove area will be the
first two complete weekends to avoid opening on a Sunday. No
changes were made as a result of the comment.
One commenter requested that the daily bag limit for doves be
reduced to ten birds. The department responds that the bag
limit as proposed will not constitute a threat to the stability of
dove populations. No changes were made as a result of the
comment.
One commenter requested that the Central Zone dove season
be extended to the end of October. The department responds
that the dates adopted for the Central Zone represent the
commission’s policy of providing the greatest opportunity to the
largest number of hunters. No changes were made as a result
of the comment.
One commenter requested that nontoxic shot be mandatory
for dove hunting. The department responds that the federal
government has approved lead shot for the take of doves. No
changes were made as a result of the comment.
One commenter requested that the department permit unlimited
take of white-winged doves. The department responds that the
maximum bag limits for migratory birds are established by the
U.S. Fish and Wildlife Service, and the department may not
exceed those limits. No changes were made as a result of the
comment.
Six commenters opposed the proposed 60-day dove season
and 15-bird bag limit, requesting a 70-day/12-bird season
instead. The department responds that the 60-day/15-bird
season was initiated two years ago with the intention of
maintaining it for at least three years so that the data collected
would be sufficient to provide for a reliable evaluation of this
regulatory option. No changes were made as a result of the
comment. Five commenters requested that the department
restrict legal shooting hours for dove hunting to afternoon-only.
The department responds that hunter opinion surveys indicate
a majority of dove hunters support all-day dove hunting. No
changes were made as a result of the comment.
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One commenter requested that the regulation limiting the
number of shells that may be kept in a shotgun be eliminated.
The department responds that the regulation in question is a
federal requirement. No changes were made as a result of the
comment.
One commenter requested that the South Zone winter segment
for dove begin around January 1. The department responds
that the commission established the winter segment to cover a
portion of the holiday season so that school-age children could
have an opportunity to hunt. No changes were made as a result
of the comment.
One commenter requested that the regulations permit the take
of migratory game birds from floating craft. The department
agrees with the comment and the change has been made
accordingly. One commenter requested the elimination of the
requirement that a fully feathered wing remain attached to doves
taken in the South Zone. The department agrees with the
comment and the change has been made accordingly.
Seven commenters requested that early teal season be moved
to an earlier date. The department agrees with the comment
and the change has been made accordingly.
Two comments in favor of all day hunting were received.
Subchapter N. Early Season Migratory Game
Bird Proclamation
31 TAC §§65.311–65.317
The repeals and new sections are adopted under Parks and
Wildlife Code, Chapter 64, Subchapter C, which provides
the Commission with authority to regulate seasons, means,
methods, and devices for taking and possessing migratory
game bird wildlife resources.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 9, 1996.
TRD-9611572
William D. Harvey, Ph.D.
Regulatory Coordinator
Texas Parks and Wildlife Department
Effective date: September 2, 1996
Proposal publication date: April 16, 1996
For further information, please call: 1–800–792–1112, Ext. 4642 or
(512) 389–4642
♦ ♦ ♦
Subchapter N. Migratory Game Bird Proclama-
tion
31 TAC §§65.311–65.316, 65.319, 65.320
The new sections are adopted under Parks and Wildlife Code,
Chapter 64, Subchapter C, which provides the Commission with
authority to regulate seasons, means, methods, and devices for
taking and possessing migratory game bird wildlife resources.
§65.311. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise. All other words and terms shall have the meanings
assigned in Subchapter A of this chapter (relating to Statewide
Hunting and Fishing Proclamation.
Baiting-The placing, exposing, depositing, distributing, or scattering
of shelled, shucked, or unshucked corn, wheat, or other grain, salt,
or other feed so as to constitute for migratory game birds a lure,
attraction, or enticement to, on, or over areas when hunters are
attempting to take such birds.
Baited area-Any area where shelled, shucked, or unshucked corn,
wheat, or other grain, salt, or other feed capable of luring, attracting,
or enticing such birds is directly or indirectly placed, exposed,
deposited, distributed, or scattered; and the area shall remain a baited
area for ten days following complete removal of all such corn, wheat,
or other grain, salt or other feed.
Dark geese-Canada, white-fronted, and all other geese except light
geese.
Legal shotgun-A shotgun not larger than 10 gauge, fired from the
shoulder, and incapable of holding more than three shells. (Guns
capable of holding more than three shells must be plugged with a
one-piece filler which is incapable of removal without disassembling
the gun, so the gun’s total capacity does not exceed three shells.)
Light geese-snow, blue, and Ross’ geese.
Nontoxic shot-Any shot-type that does not cause sickness and
death when ingested by migratory birds as determined by criteria
established under Code of Federal Regulations, Title 50, Chapter 1,
§20.134. The only nontoxic shot currently approved by the director,
U.S. Fish and Wildlife Service, is steel shot (including copper, nickel,
or zinc coated steel shot) or bismuth-tin shot.
Personal residence-One’s principal or ordinary home or dwelling
place, as distinguished from his temporary or transient place of
residence or dwelling such as a hunting club, or any club house,
cabin, tent, or trailer house used as a hunting club, or any hotel,
motel, or rooming house used during a hunting, pleasure, or business
trip.
Sinkbox-Any type of low floating device having a depression which
affords the hunter a means of concealing himself below the surface
of water.
Wildlife resource-For the purposes of this subchapter, wildlife
resources includes all migratory birds.
§65.312. Means, Methods, and Special Requirements.
(a) The following means and methods are lawful, subject to
control of subsection (b) of this section, in the taking of migratory
game birds:
(1) dogs, artificial decoys, manual or mouth-operated
birdcalls, lawful archery equipment (except crossbows), legal shot-
guns, and by means of falconry;
(2) positions in the open or from a blind or other place of
concealment except a sinkbox;
(3) taking from floating craft (other than a sinkbox),
provided that at the time of take:
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(A) any motion by the craft is the result of manual
propulsion or natural current or wind, and not by sail or motive power;
and
(B) any sails are furled and any motor is completely
shut off;
(4) taking on or over unbaited areas;
(5) taking by the use of power boats, sailboats, or other
craft when used solely as a means of picking up dead or injured birds;
and
(6) paraplegics and single or double amputees of the legs
may take migratory game birds from any stationary motor vehicle or
motor-driven land conveyance.
(b) The following means and methods are unlawful in the
taking of migratory game birds:
(1) trap, snare, net, crossbow, fish hook, poison, drug,
explosive, or stupefying substance;
(2) any firearm other than a legal shotgun;
(3) from, or by means, aid, or use of sinkbox, motor-
driven conveyance, motor vehicle, or aircraft of any kind;
(4) by the use of recorded or electrically amplified bird-
calls or sounds;
(5) by the use of live birds as decoys;
(6) by the means or aid of motor-driven land, water, or
air conveyance or sailboat used for the purpose of or resulting in the
concentrating, driving, rallying, or stirring up of any migratory game
bird; and
(7) by the aid of baiting, or on or over any baited area,
or where migratory birds are lured, attracted, or enticed by bait.
However, nothing in this subsection shall prohibit:
(A) the taking of migratory game birds, including wa-
terfowl, on or over standing crops, flooded standing crops (including
aquatics), flooded harvested croplands, grain crops properly shocked
on the field where grown, or grains found scattered solely as the re-
sult of normal agricultural planting or harvesting; and
(B) the taking of migratory game birds, except
waterfowl, on or over lands where shelled, shucked, or unshucked
corn, wheat, or other grain, salt, or other feed that has been distributed
or scattered as the result of bona fide agricultural operations or
procedures, or as a result of manipulation of a crop or other feed on
the land where grown for wildlife management purposes; provided
that manipulation for wildlife management purposes does not include
the distributing or scattering of grain or other feed once it has been
removed from or stored on the field where grown.
(c) No person may possess shotgun shells containing any
shot material, or loose shot for muzzleloading firearms, other than
nontoxic shot while hunting waterfowl (ducks, geese, and coots)
anywhere in Texas, including the shooting of privately owned banded
pen-reared mallards on licensed private bird hunting areas.
(d) Nothing in this subchapter applies to persons taking birds
pursuant to valid collection or depredation permits when operating
within the terms of such permits.
(e) Except for doves, one fully feathered wing or the head
must remain attached on dressed migratory game birds while being
transported between the place where taken and the final destination.
(f) Tagging requirements.
(1) No person shall give, put, or leave any migratory game
birds at any place or in the custody of another person or receive,
possess, or give to another any freshly killed migratory game bird as
a gift, except at the personal residence of the donor or donee, unless
the birds are tagged according to the provisions of subsection (h) of
this section.
(2) A wildlife resource document is required if the birds
are being transported by another person for the hunter, or if the birds
have been left for cleaning, storage (including temporary storage),
shipment, or taxidermy services.
(g) Importation of migratory game birds.
(1) No person may import into this state or possess a
wildlife resource taken outside this state, unless the person possessing
the wildlife resource produces upon demand by a game warden a
valid hunting license, stamp, tag, permit, or document for the state
or country in which the wildlife resource was legally taken.
(2) A person possessing a wildlife resource under this
section must produce upon demand by a game warden a valid driver’s
license or personal identification certificate.
(3) In lieu of the requirements set forth in this subsection,
a statement from the United States Customs Officer at the port of
ntry showing that the migratory birds were brought from Mexico is
satisfactory.
(4) One fully feathered wing or the head must remain
attached to all migratory game birds while being transported by
any means from Mexico into Texas and must remain attached until
reaching the final destination as defined in Subchapter A of this
chapter.
(h) Possession of wildlife resource.
(1) For all wildlife resources taken for personal consump-
tion and for which there is a possession limit, the possession limit
shall not apply after the wildlife resource has reached its final desti-
nation.
(2) A person may give, leave, receive, or possess any
species of legally taken wildlife resource, or a part of the resource,
that is required to have a tag or permit attached or is protected by a
bag or possession limit, if the wildlife resource is accompanied by a
wildlife resource document from the person who killed the wildlife
resource. The wildlife resource document shall accompany the
wildlife resource until it reaches its final destination. The document
must contain the following information:
(A) the name, signature, address, and hunting license
number of the person who killed the wildlife resource;
(B) the name of the person receiving the wildlife
resource;
(C) a description of the wildlife resource (number and
type of species or parts);
(D) the date the wildlife resource was killed; and
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(E) the location where the wildlife resource was killed
(name of ranch; area; lake, bay or stream; and county). It is a defense
to prosecution if the person receiving the wildlife resource does not
exceed any possession limit or possesses a wildlife resource or a
part of a wildlife resource that is accompanied by a wildlife resource
document as described in this paragraph.
§65.313. General Rules.
(a) No person shall take migratory game birds except during
the open season as provided herein, or at any time except during the
hours as provided herein. All dates are inclusive.
(b) No person may take or have in possession more than the
bag and possession limits of each species of migratory game birds
except as provided herein.
(c) No person may possess migratory game birds on the
opening day of the season in excess of the applicable daily bag limit.
(d) No person may possess more than one daily bag limit
of freshly killed migratory game birds while in the field or while
returning from the field to one’s hunting camp, automobile or other
motor driven land conveyance, aircraft, temporary lodging facility,
personal residence, or public cold storage plant.
(e) No person may possess freshly killed migratory game
birds during the closed season.
(f) No person shall kill or wound a migratory game bird
without making a reasonable effort to retrieve it.
(g) Every migratory game bird wounded by hunting and
retrieved by the hunter shall be immediately killed and become a
part of the daily bag limit.
(h) Shooting hours are from one-half hour before sunrise to
sunset, except during the special white-winged dove season. During
the special white-winged dove season, shooting hours are from noon
to sunset.
§65.315. Open Seasons and Bag and Possession Limits-Early Sea-
son.
(a) Rails.
(1) Dates: September 21-September 29, 1996 and
November 16, 1996-January 15, 1997.
(2) Daily bag and possession limits:
(A) king and clapper rails: 15 in the aggregate per
day; 30 in the aggregate in possession.
(B) sora and Virginia rails: 25 in the aggregate per
day; 25 in the aggregate in possession.
(b) Mourning doves.
(1) North Zone.
(A) Dates: September 1-October 30, 1996.
(B) Daily bag and possession limits: 15 mourning
doves, white-winged doves, and white-tipped (white-fronted) doves in
the aggregate including no more than six white-winged doves and two
white-tipped doves per day; 30 mourning doves, white-winged doves,
and white-tipped doves in the aggregate including no more than 12
white-winged doves and four white-tipped doves in possession.
(2) Central Zone.
(A) Dates: September 1-October 19, 1996 and De-
cember 26, 1996-January 5, 1997.
(B) Daily bag and possession limits: 15 mourning
doves, white-winged doves, and white-tipped (white-fronted) doves in
the aggregate including no more than six white-winged doves and two
white-tipped doves per day; 30 mourning doves, white-winged doves,
and white-tipped doves in the aggregate including no more than 12
white-winged doves and four white-tipped doves in possession.
(3) South Zone.
(A) Dates: Except in the special white-winged dove
area as defined in §65.314 of this title (relating to Zones and
Boundaries for Early Season Species), September 20-November 7,
1996 and December 26, 1995 - January 5, 1997. In the special
white-winged dove area, the mourning dove season is September 20-
November 3, 1996 and December 26, 1996-January 5, 1997.
(B) Daily bag and possession limits: 15 mourning
doves, white-winged doves, and white-tipped (white-fronted) doves in
the aggregate including no more than six white-winged doves and two
white-tipped doves per day; 30 mourning doves, white-winged doves,
and white-tipped doves in the aggregate including no more than 12
white-winged doves and four white-tipped doves in possession.
(c) White-winged doves.
(1) Dates: September 7, 8, 14 and 15, 1996.
(2) Daily bag and possession limits: 10 white-winged
doves, mourning doves, and white-tipped (white-fronted) doves, in
the aggregate to include no more than five mourning doves and two
white-tipped doves per day; 20 white-winged doves, mourning doves,
and white-tipped doves in the aggregate to include no more than 10
mourning doves and four white-tipped doves in possession.
(d) Gallinules.
(1) Dates: September 21-29, 1996 and November 16,
1996-January 15, 1997.
(2) Daily bag and possession limits: 15 in the aggregate
per day; 30 in the aggregate in possession.
(e) Teal ducks.
(1) Dates: September 14-22, 1996.
(2) Daily bag and possession limits: four in the aggregate
per day; eight in the aggregate in possession.
(f) Red-billed pigeons, and band-tailed pigeons. No open
season.
(g) Shorebirds. No open season.
§65.319. Extended Falconry Season.
(a) It is lawful to hunt migratory birds by means of falconry,
but the hunting is limited to persons holding valid falconry permits
issued by the department.
(b) It is lawful to take the species of migratory birds listed
in this section by means of falconry during the following Extended
Falconry Seasons:
(1) mourning doves and white-winged doves: November
13-December 19, 1996;
(2) rails and gallinules: October 10-November 15, 1996;
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(3) ducks, coots, and mergansers:
(A) High Plains Mallard Management Unit: January
20, 1997-February 3, 1997;
(B) Greater Texas Management Unit: January 20,
1997-February 26, 1997;
(4) woodcock: November 25-27, 1996 and February 1,
1997-March 10, 1997.
(c) The daily bag and possession limits for all permitted
migratory game birds shall not exceed three and six birds respectively,
singly or in the aggregate.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 9, 1996.
TRD-9611573
William D. Harvey, Ph.D.
Regulatory Coordinator
Texas Parks and Wildlife Department
Effective date: September 2, 1996
Proposal publication date: April 16, 1996
For further information, please call: 1–800–792–1112, Ext. 4642 or
(512) 389–4642
♦ ♦ ♦
Subchapter O. Late Season Migratory Game Bird
Proclamation
31 TAC §§65.331–65.336
The repeals are adopted under Parks and Wildlife Code,
Chapter 64, Subchapter C, which provides the Commission with
authority to regulate seasons, means, methods, and devices for
taking and possessing migratory game bird wildlife resources.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 9, 1996.
TRD-9611571
William D. Harvey, Ph.D.
Regulatory Coordinator
Texas Parks and Wildlife Department
Effective date: September 2, 1996
Proposal publication date: April 16, 1996
For further information, please call: 1–800–792–1112, Ext. 4642 or
(512) 389–4642
♦ ♦ ♦
TITLE 34. PUBLIC FINANCE
Part I. Comptroller of Public Accounts
Chapter 3. Tax Administration
Subchapter V. Franchise Tax
34 TAC §3.544
The Comptroller of Public Accounts adopts an amendment to
§3.544, concerning reports and payments, without changes to
the proposed text as published in the June 11, 1996, issue of
the Texas Register (21 TexReg 5244).
The reasons for amending the rule are as follows: the term
"beginning date" was revised in accordance with Senate Bill
644, 74th Legislature, 1995. The current rate of interest
has been revised to show changes made by the legislature
to interest rates charged taxpayers. Amendments have also
been made to reflect agency policy concerning accounting year
ending dates, revisions to other section references, the filing
of amended reports as a result of Internal Revenue Service
audits, and the payment of jeopardy determinations. A new
subsection has been added concerning the public information
report, in accordance with Senate Bill 644, 74th Legislature,
1995.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted under the Tax Code, §111.002,
which provides the comptroller with the authority to prescribe,
adopt, and enforce rules relating to the administration and
enforcement of the provisions of the Tax Code, Title 2.
The amendment implements Tax Code, §171.001, et. seq.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Comptroller of Public Accounts
Effective date: August 29, 1996
Proposal publication date: June 11, 1996
For further information, please call: (512) 463–4028
♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND AS-
SISTANCE
Part I. Texas Department of Human Ser-
vices
Chapter 15. Medicaid Eligibility
Subchapter D. Resources
40 TAC §15.425
The Texas Department of Human Services (DHS) adopts the
repeal of §15.425 and new §15.425, concerning replacement
value of excluded resources, in its Medicaid Eligibility rule
chapter. The repeal and new section are adopted without
changes to the proposed text as published in the June 28, 1996,
issue of the Texas Register (21 TexReg 5941), and will not be
republished.
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The justification for the repeal and new section is to track
Federal regulations. When an excluded resource is lost, stolen,
or damaged, repair or replacement funds are excluded for nine
months, with extensions allowed for good cause. The repeal
and new section will function by ensuring that DHS will be in
compliance with federal regulations.
No comments were received regarding adoption of the repeal
and new section.
The repeal is adopted under the Human Resources Code, Title
2, Chapters 22 and 32, which provides the department with the
authority to administer public and medical assistance programs
and under Texas Government Code §531.021, which provides
the Health and Human Services Commission with the authority
to administer federal medical assistance funds. The repeal
implements the Human Resources Code §§22.001-22.024 and
§§32.001-32.042.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 8, 1996.
TRD-9611452
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: September 1, 1996
Proposal publication date: June 28, 1996
For further information, please call: (512) 438-3765
♦ ♦ ♦
The new section is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which provides the department
with the authority to administer public and medical assistance
programs and under Texas Government Code §531.021, which
provides the Health and Human Services Commission with the
authority to administer federal medical assistance funds. The
new section implements the Human Resources Code §§22.001-
22.024 and §§32.001-32.042.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 8, 1996.
TRD-9611453
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: September 1, 1996
Proposal publication date: June 28, 1996




The Texas Department of Human Services (DHS) adopts an
amendment to §15.455, concerning unearned income, in its
Medicaid Eligibility rule chapter.
The purpose of the amendment is to include information
mandated by settlement of a federal lawsuit regarding support
and maintenance.
The amendment will function by ensuring that DHS will be in
compliance with federal regulations.
The amendment is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which provides the department
with the authority to administer public and medical assistance
programs and under Texas Government Code §531.021, which
provides the Health and Human Services Commission with the
authority to administer federal medical assistance funds. The
amendment is adopted in compliance with federal requirements
effective May 1, 1996.




(b) Support and maintenance (S/M). The following require-
ments apply to support and maintenance.
(1)-(3) (No change.)
(4) Support and maintenance when the client resides in
his own household. If the client is the householder (has ownership
interest or rental liability), then count 1/3 FBR plus $20. If the client
is income-eligible, no further development is needed. If counting 1/3
FBR plus $20 causes ineligibility, prior to denial the client must be
given an opportunity to rebut and show that the actual value of the
S/M is less. The principle of 1/3 of FBR is never applicable when
the client is the householder.
(A) (No change.)
(B) Support and maintenance from outside the house-
hold. If the amount of rent required by the landlord equals or exceeds
either the current market rental value (CMRV) or 1/3 FBR plus $20,
then there is no S/M. If the amount of rent required by the landlord
is less than both the CMRV and 1/3 FBR plus $20, then the differ-
ence between 1/3 FBR plus $20 and the amount of rent required, or
the difference between the CMRV and the amount of rent required,




This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 12, 1996.
TRD-9611603
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: May 1, 1996
Proposal publication date: N/A
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For further information, please call: (512) 438-3765
♦ ♦ ♦
Chapter 19. Nursing Facility Requirements for
Licensure and Medicaid Certification
The Texas Department of Human Services (DHS) adopts
the repeal of §19.1929, amendments to §19.204, §19.1921,
and §19.2112, and new §19.1929. The repeal of §19.1929,
amendments to §19.2112 and §19.1921, and new §19.1929
are adopted without changes to the proposed text as published
in the April 12, 1996, issue of the Texas Register (21
TexReg 3152) and in the May 31, 1996, issue of the Texas
Register (21 TexReg 4880). Section 19.204 is adopted with a
change. Amendments to §§19.204 and 19.1921 were originally
published in the April 12, 1996, issue and were withdrawn and
reproposed in the May 31, 1996, issue.
Justification of the repeal, amendments, and new section is to
be in compliance with Texas law.
The sections will function by implementing Senate Bills 436 and
1059. Senate Bill 436 requires a disclosure statement from
nursing facilities which advertise, market, or otherwise promote
that they provide special services for residents with Alzheimer’s
disease or a related disorder and provides an administrative
penalty for noncompliance. The amendment to §19.1921(j),
proposed as (k), corrects a reference to the chapter concerning
criminal history checks. Senate Bill 1059 requires that nursing
staff (licensed nurses and nurse aides) receive yearly inservice
training in geriatric care.
The department received comments from the Texas Health
Care Association regarding adoption of the sections.
Comment: Regarding §19.204(8)(B)(i) which requires a facility
to disclose its philosophy of care, what will the department look
for in this requirement?
Response: The facility should simply state its philosophy of
care; the department will not be judging a facility on the merits
of its answer.
Comment: Regarding §19.204(8)(B)(iii), how does the depart-
ment suggest the facility comply with placing the resident as-
sessment, care planning, and implementation of the care plan
in the disclosure statement?
Response: Each facility will make its own decision as to how
to explain these processes. The disclosure statement is for the
benefit of the consumer. The department will not be qualita-
tively evaluating a facility’s answers.
Comment: In §19.204(8)(B)(vii), program costs are requested.
Change this to program charges.
Response: The department has made this change.
Comment: Regarding §19.204(8)(C), which requires a facility to
update the disclosure statement as needed to reflect changes in
its programs, change this item to require updating the disclosure
statement with the licensure renewal.
Response: The department will retain the requirement as
proposed. The disclosure statement is designed to provide
information to consumers. Failing to update the disclosure
statement as changes in the programming occur would not
provide the consumer with accurate information.
Comment: Regarding the posting requirements at §19.1921(e),
change them to allow a notice that the information is available
in the office.
Response: All of the posting requirements, except for (e)(5),
are mandated by the Texas Health and Safety Code, §242.042
and §242.202. While the requirement to post information about
reporting abuse and neglect is not statutorily mandated, the
department’s position is that the information is important enough
to require posting. Consequently, the department has made no
changes to the rule.
Subchapter C. Nursing Facility Licensure Appli-
cation Process
40 TAC §19.204
The amendments to §19.204(c)(8)(B) and (C) are adopted un-
der the Health and Safety Code, Chapter 242, which provides
the department with the authority to license nursing facilities;
under the Human Resources Code, Title 2, Chapters 22 and
32, which authorizes the department to administer public and
medical assistance programs; and under Texas Government
Code, §531.021, which provides the Health and Human Ser-
vices Commission with the authority to administer federal med-
ical assistance funds. The amendment to §19.204(8)(A) is
adopted under the Health and Safety Code, Chapter 242, which
provides the department with the authority to license nursing fa-
cilities.
The amendments to §19.204(c)(8)(B) and (C) implement the
Health and Safety Code, §§242.001- 242.186, Human Re-
sources Code, §§22.001-22.030 and §§32.001-32.042. The
amendment to §19.204(8)(A) implements the Health and Safety
Code, §§242.001-242.186.
§§19.204. Applicant Disclosure Requirements.
(a)-(b) (No change.)
(c) General information required. An applicant must file with
DHS an application which contains:
(1)-(7) (No change.)
(8) for a facility which advertises, markets, or otherwise
promotes that it provides services to residents with Alzheimer’s
disease and related disorders, a disclosure statement, using the
departmental form, describing the nature of its care or treatment of
residents with Alzheimer’s disease and related disorders, as required
by the Texas Health and Safety Code, §242.202.
(A) Failure to submit the required disclosure state-
ment will result in an administrative penalty in accordance with
§19.2112 of this title (relating to Administrative Penalties).
(B) The disclosure statement must contain the follow-
ing information:
(i) the facility’s philosophy of care for residents
with Alzheimer’s disease and related disorders;
(ii) the preadmission, admission, and discharge
process;
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(iii) resident assessment, care planning, and imple-
mentation of the care plan;
(iv) staffing patterns, such as resident to staff ratios,
and staff training;
(v) the physical environment of the facility;
(vi) resident activities;
(vii) program charges;
(viii) systems for evaluation of the facility’s pro-
gram;
(ix) family involvement in resident care; and
(x) the telephone number for DHS’s toll-free com-
plaint line.
(C) The disclosure statement must be updated and
submitted to DHS as needed to reflect changes in special services for
residents with Alzheimer’s disease or a related condition.
(d)-(f) (No change.)
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 8, 1996.
TRD-9611448
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: September 1, 1996
Proposal publication date: May 31, 1996
For further information, please call: (512) 438-3765
♦ ♦ ♦
Subchapter T. Administration
40 TAC §19.1921, §19.1929
The amendments to §19.1921(e)(1)-(6) and §19.1921(g)-(l) are
adopted under the Health and Safety Code, Chapter 242, which
provides the department with the authority to license nursing fa-
cilities; under the Human Resources Code, Title 2, Chapters 22
and 32, which authorizes the department to administer public
and medical assistance programs, and under Texas Govern-
ment Code, §531.021, which provides the Health and Human
Services Commission with the authority to administer federal
medical assistance funds. The amendment to §19.1921(f) is
adopted under the Health and Safety Code, Chapter 242, which
provides the department with the authority to license nursing fa-
cilities The new section is adopted under the Health and Safety
Code, Chapter 242, which provides the department with the
authority to license nursing facilities; the Human Resources
Code, Title 2, Chapters 22 and 32, which authorizes the de-
partment to administer public and medical assistance programs,
and under Texas Government Code, §531.021, which provides
the Health and Human Services Commission with the authority
to administer federal medical assistance funds. The amend-
ments to §19.1921(e)(1)-(6) and §19.1921(g)-(l) implement the
Health and Safety Code, §§242.001-242.186, and the Human
Resources Code, §§22.001-22.030 and §§32.001-32.042. The
amendment to §19.1921(f) implements the Health and Safety
Code, §§242.001-242.186. The new section implements the
Health and Safety Code, §§242.001-242.186, and the Human
Resources Code, §§22.001-22.030 and §§32.001-32.042.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 8, 1996.
TRD-9611449
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: September 1, 1996
Proposal publication date: May 31, 1996
For further information, please call: (512) 438-3765
♦ ♦ ♦
40 TAC §19.1929
The repeal is adopted under the Health and Safety Code, Chap-
ter 242, which provides the department with the authority to
license nursing facilities; the Human Resources Code, Title 2,
Chapters 22 and 32, which authorizes the department to admin-
ister public and medical assistance programs, and under Texas
Government Code, §531.021, which provides the Health and
Human Services Commission with the authority to administer
federal medical assistance funds. The repeal implements the
Health and Safety Code, §§242.001-242.186, and the Human
Resources Code, §§22.001-22.030 and §§32.001-32.042.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 8, 1996.
TRD-9611450
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: September 1, 1996
Proposal publication date: April 12, 1996




The amendment is adopted under the Health and Safety Code,
Chapter 242, which provides the department with the authority
to license nursing facilities; the Human Resources Code, Title
2, Chapter 22, which authorizes the department to administer
public assistance programs. The amendment implements the
Health and Safety Code, §§242.001 - 242.186, and the Human
Resources Code, §§22.001-22.030.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 8, 1996.
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TRD-9611451
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: September 1, 1996
Proposal publication date: April 12, 1996
For further information, please call: (512) 438-3765
♦ ♦ ♦
Chapter 19. Nursing Facilities Requirements for
Licensure and Medicaid Certification
The Texas Department of Human Services (DHS) adopts the
repeal of §19.1808 and §19.1809, amendments to §§19.1801-
19.1807, §19.1810, and §19.2703, and new §19.2701 and
§19.2702 in new Subchapter BB. The repeal of §19.1808
and §19.1809, amendments to §19.1801, §19.1803-19.1805,
§19.1810, and §19.2703, and new §19.2701, are adopted
without changes to the proposed text published in the May 13,
1996, issue of the Texas Register (21 TexReg 4523), and the
text will not be republished. The amendments to §19.1802,
§19.1806, and §19.1807, and new §19.2702 are adopted with
changes.
Justification of the repeals, amendments, and new sections is
the establishment of a single set of guidelines to facilitate finan-
cial accountability relating to service delivery, a better under-
standing of the reimbursement methodology due to inclusion of
additional detail, and simplification of the method of reimbursing
facilities for the allowable costs of oxygen.
The repeals, amendments, and new sections will function by
establishing cost determination rules that are consistent across
programs, providing explicit guidelines for auditors, providing
specific instructions concerning cost reporting, providing guide-
lines in areas such as documentation and allocation methods,
clarifying current reimbursement methodology practices, and in-
corporating cost report procedural changes. The proposal also
discontinues voucher payments for oxygen costs incurred af-
ter December 31, 1994; for costs incurred after December 31,
1994, the allowable costs for oxygen will be part of the daily
reimbursement.
A public hearing was held on June 10, 1996, in the Texas
Department of Human Services Board Room, 701 West 51st
Street, Austin, Texas.
The department received comments from the Texas Health
Care Association and the Texas Association of Homes and
Services for the Aging. Summaries of the comments and the
responses follow.
Comment concerning §19.1802(11)(C) and
§19.1806(a)(1)(A)(iii): One commenter stated that providers
should not be excused from filing cost reports for low
utilization. This commenter stated that such excuses would be
a change from the current methodology and inconsistent with
the Medicare program, which requires at least an abbreviated
cost report from all participating providers.
Response: The department has deleted this exemption from
the portions of the rules commented on and from §19.2702(c).
Comment concerning §19.1802(12)(A) and (B) and
§19.2702(d)(1)-(2): One commenter stated that language
should be added to the subparagraph that outlines the time pa-
rameters in which DHS must perform its audit of the referenced
cost reports. These time parameters must be reasonable from
both the provider’s and the agency’s perspective.
Response: No outside time frame can be given due to
circumstances which may delay the review of a cost report for
acceptability which are outside of the auditor’s control. A time
frame of seven calendar days is included in this subparagraph
to specify the number of days within which the final cost
report will be forwarded for an audit. DHS is adopting these
subparagraphs without change.
Comment concerning §19.1802(14) and §19.1807(b)(1)(C)(i)(I)-
(II): One commenter stated that, in calculating the fixed capital
asset use fee, until a complete database of appraisals is
available, DHS should use the most recent appraisal available
for those facilities that do not submit appraisals with their cost
reports.
Response: The department has revised the proposed rules.
Until tax-exempt facilities which are not provided an appraisal
from the local property taxing authority are required to provide
an independent appraisal, the most recent appraisal available
will be utilized in the use fee calculation.
Comment concerning §19.1802(14) and §19.1807(b)(1)(C)(i)(I)-
(II): In discussing the tax-exempt facility appraisals, one com-
menter stated that the rules for calculating the use fee should
be revised.
Response: The comment does not apply to §19.1802(14) and
§19.1807(b)(1)(C)(i)(I)-(II) as stated by the commenter. The
portion of the rules commented on is in 19.1807(b)(1)(C)(v).
This subsection was not modified in the proposed rules and
hence is not open for public comment and revision.
Comment concerning §19.1802(14)(B)(ii)(III): One commenter
stated that this paragraph should include a minimum amount to
trigger the need for a reappraisal to ensure that reappraisals are
not required after minor improvements or reconstructions. This
commenter recommended a $2,000 to $3,000 per bed amount.
Response: The department has added a $2,000 per bed
minimum amount to trigger the need for a reappraisal in both
§19.1802(14)(B)(iii)(III) and §19.2702(f)(2)(B)(iii).
Comment concerning §19.1806(a): One commenter stated that
this rule should include (1) a requirement that DHS notify the
provider(s) when costs or the cost report itself are/is excluded
from the reimbursement determination base and (2) a provision
for informal and formal appeals processes in the event that the
provider(s) disagree with DHS’ determination.
Response: 40 TAC 20.107 (Notification of Exclusions and
Adjustments) provides for the notification of providers when
costs have been adjusted due to desk reviews and field audits
of cost reports. Section 20.110 (Informal Reviews and Formal
Appeals) provides for informal and formal appeals processes
related to those adjustments. The field audit report will inform
the provider of any recommendation not to include the cost
report in the reimbursement database due to unauditability.
Section 19.1806(a)(3) provides for notification to the public
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of the number of cost reports eliminated from reimbursement
determination for reasons stated in clause §19.1806(a)(1)(B)(i).
DHS is adopting this subsection without change.
Comment concerning §19.1806(a)(2)(A)(i): One commenter
stated that this paragraph should be rephrased so as not to
disallow the routine costs associated with Medicare, private
pay, V.A., private insurance, or any other payor type. The
commenter stated that this would not take advantage of higher
staffing ratios, would cause private pay residents to further
subsidize Medicaid, and would not show a very clear picture
of how well the Medicaid payments actually cover cost of care.
Response: This subparagraph clearly refers to ancillary ser-
vices, not routine costs. This section ensures that each payor
pays its appropriate share of the ancillary costs. If other pro-
grams require higher costs, then those programs should bear
the financial burden of those costs. DHS is adopting this sub-
paragraph without change.
Comment concerning §19.1806(a)(2)(A)(i): One commenter
stated that the department should clarify that the interest income
should only be offset if derived from nursing facility patient
activities and that the rules should recognize debt service
reserve funds required by lenders.
Response: The department has revised the wording to clarify
this.
Comment concerning §19.2701(c)(3): One commenter stated
that this paragraph should include a mechanism for periodically
rebasing voucher limits to accurately reflect the impact of
inflation and other external forces on provider costs.
Response: This section does not define the methods by which
the voucher payment amounts are calculated or determined;
therefore, this comment does not apply. DHS is adopting this
paragraph without change.
In addition, the department made editorial changes to
§19.1802(14)(B)(i) and (iii) for consistency.
Subchapter S. Reimbursement Methodolgy for
Nursing Facilities
40 TAC §§19.1801–19.1807, 19.1810
The amendments are adopted under the Human Resources
Code, Title 2, Chapters 22 and 32, which authorizes the de-
partment to administer public and medical assistance programs,
and under Texas Government Code §531.021, which provides
the Health and Human Services Commission with the authority
to administer federal medical assis- tance funds.
The amendments implement the Human Resources Code,
§§22.001-22.030 and §§32.001-32.042.
§§19.1803. Allowable and Unallowable Costs: 1995 and 1996 Cost
Reports.
(a) General information. Cost reports pertaining to providers’
fiscal years ending in calendar year 1995 or 1996 will be governed
by the information in this section. Cost reports pertaining to
providers’ fiscal years ending in calendar year 1997 and subsequent
years will be governed by the information in §19.2701 of this title
(relating to Allowable and Unallowable Costs: 1997 and Subsequent
Cost Reports). The Texas Department of Human Services (DHS)
defines allowable and unallowable costs to identify expenses which
are reasonable and necessary to provide recipient care to Medicaid
recipients on the part of an economical and efficient provider. The
primary objective of the cost reporting process is to determine fair and
reasonable reimbursements to providers. To achieve that objective,
DHS compiles a rate base consisting, if possible, only of allowable
cost information. If DHS classifies a particular type of expense as
unallowable for purposes of compiling a reimbursement base, it does
not mean that individual providers may not make expenditures of this
type. Allowable costs included in the reimbursement determination
database determine only the costs and maximum reimbursement rates
associated with an economical and efficient operator. Cost reporting
by DHS Medicaid contracted providers should be consistent with
generally accepted accounting principles (GAAP). In cases where
DHS cost reporting rules conflict with GAAP, the Internal Revenue
Service, or other authorities, DHS rules take precedence for Medicaid
provider cost reporting purposes.
(b) (No change.)
§§19.1806. Cost Finding Methodology.
(a) Exclusion of and adjustments to certain reported ex-
penses. Providers are responsible for eliminating unallowable ex-
penses from the cost report. The Texas Department of Human Ser-
vices (DHS) reserves the right to exclude any unallowable costs from
the cost report and to exclude entire cost reports from the reimburse-
ment determination database if there is reason to doubt the accuracy
or allowability of a significant part of the information reported.
(1) Cost reports included in the database used for reim-
bursement determination.
(A) Individual cost reports will not be included in the
database used for reimbursement determination if:
(i) the cost report represents costs accrued during a
time period immediately preceding a period of decertification where
the decertification was greater than 30 calendar days;
(ii) the cost report is a final cost report (due to a
change of ownership or the facility no longer contracting to serve
Medicaid clients) and one of the following applies:
(I) the final cost reporting period ended more
than 30 days before the end of the facility’s cost report fiscal year
during the reporting period in question; or
(II) the final cost report was due before DHS
finalized the appropriate cost report form and hence the final cost
report was completed on an inappropriate year’s cost report form; or
(iii) the cost reporting period is less than or equal
to 30 calendar days.
(B) In addition to the reasons for excluding a cost
report from the reimbursement determination database specified in
subparagraph (A) of this paragraph, individual cost reports may not
be included in the database used for reimbursement determination if:
(i) there is reasonable doubt as to the accuracy or
allowability of a significant part of the information reported; or
(ii) an auditor determines that reported costs are not
verifiable.
(C) In the event that a facility is controlled by
different owners during a single calendar year and each owner submits
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a cost report with an ending date that falls within that calendar year
and neither subparagraph (A) nor (B) of this paragraph preclude
the use of either cost report, the cost report representing the most
recent time period ending in the calendar year will be used in the
reimbursement database.
(D) In the event that all cost reports submitted
for a specific facility are disqualified through the application of
subparagraph (A) and/or (B) of this paragraph, the facility will not
be represented in the reimbursement database for the cost report year
in question.
(2) Adjustments and exclusions of cost report data in-
clude, but are not necessarily limited to:
(A) Revenue offsets.
(i) For the 1995 and 1996 cost reports, expenses
incurred from operations not associated with providing contracted
services are unallowable for Medicaid cost reporting purposes and
must be excluded from the cost report by the provider. These types
of expenses include costs related to meals sold to employees or guests,
non-medical rentals, barber and beauty shop operations, canteen and
gift shops, vending machines, and any other non- contract related
activities. Interest income, derived from nursing facility operations,
with the exception of interest income from funded depreciation
accounts, qualified pension funds, and debt service reserve funds
required by non-related party lenders, is to be offset against working
capital interest expense, not to exceed total working capital interest
costs. Providers’ central office operations must also comply with
this interest income offset. Costs incurred and revenues accrued
for providing ancillary services to Non-Medicaid Only residents
are unallowable for Medicaid cost reporting purposes and must be
excluded from the cost report by the provider. Ancillary refers to any
service for which a separate charge is customarily made in addition
to the routine daily service charge. Non-Medicaid Only residents
refers to nursing facility residents who are eligible for payments
for ancillary services from another source such as private pay,
private insurance, Veterans Administration, and Medicare (including
Medicaid Qualified Medicare Beneficiary (MQMB) and Dual Eligible
(Medicare/Medicaid)) residents.
(ii) Beginning with the 1997 cost report data,
providers must complete and submit cost reports in accordance with
§20.103(b)(15)(D) and §20.104 of this title (relating to Specifications
for Allowable and Unallowable Costs, and Revenues).
(B) Fixed capital asset costs.
(i) DHS staff determine fixed capital asset costs as
detailed in this section.
(ii) Fixed capital asset costs are reimbursed in the
form of a use fee calculated as described in §19.1807 of this title
(relating to Reimbursement Setting Methodology). The following
fixed capital charges are excluded from the reimbursement base:
(I) building and building equipment deprecia-
tion and lease expense;
(II) mortgage interest;
(III) land improvement depreciation; and
(IV) leasehold improvement amortization.
(C)-(D) (No change.)
(E) Cost projections. DHS projects certain expenses
in the reimbursement [rate] base to normalize or standardize the
reporting period and to account for cost inflation between reporting
periods and the period to which the prospective reimbursement
applies as specified in §20.108 of this title (relating to Determination
of Inflation Indices).
(3) When material pertinent to proposed reimbursements
is made available to the public, the material will include the number
of cost reports eliminated from reimbursement determination for the
reason stated in paragraph (1)(B)(i) of this subsection.
(b) (No change.)
(c) Reimbursement determinations and allowable costs.
Providers are responsible for reporting only allowable costs on the
cost report, except where cost report instructions indicate that other
costs are to be reported in specific lines or sections. Only allowable
cost information is used to determine recommended reimbursement.
DHS excludes from reimbursement determinations any unallowable
expenses included in the cost report and makes the appropriate
adjustments to expenses and other information reported by providers.
(d) General information. In addition to the requirements of
this section, cost reports pertaining to provider’s fiscal years ending
in calendar year 1995 and subsequent years will be governed by the
information in §20.101 of this title (relating to Introduction), §20.106
of this title (relating to Basic Objectives and Criteria for Audit
and Desk Review of Cost Reports), §20.107 of this title (relating
to Notification of Exclusions and Adjustments), §20.109 of this
title (relating to Adjusting Reimbursement When New Legislation,
Regulations, or Economic Factors Affect Costs), and §20.110 of this
title (relating to Informal Reviews and Formal Appeals). Cost reports
pertaining to providers’ fiscal years ending in calendar year 1997 and
subsequent years will be governed by the information in §20.104 of
this title (relating to Revenues).
§§19.1807. Reimbursement Setting Methodology.
(a) (No change.)
(b) Reimbursement determination. For reimbursements cal-
culated using cost reports pertaining to providers’ fiscal years ending
in calendar year 1995 or 1996, the Texas Board of Human Services
(board) determines general reimbursements for medical assistance
programs for Medicaid recipients under provisions of the Human
Resources Code, Chapter 24 (relating to Reimbursement Methodol-
ogy). For reimbursements calculated using cost reports pertaining to
providers’ fiscal years ending in 1997 and subsequent years, the board
determines general reimbursements for medical assistance programs
for Medicaid recipients under provisions of Chapter 20 of this title
(relating to Cost Determination Process). The board determines re-
imbursements for nursing facilities based on consideration of Texas
Department of Human Services (DHS) staff recommendations. To
develop reimbursement rate recommendations for nursing facilities,
DHS staff apply the following procedures.
(1) Rate Components. Under the case mix methodology,
reimbursements are comprised of three cost-related components: the
Recipient Care component; the General, Administration, and Dietary
component; and the Fixed Capital Asset component.
(A)-(B) (No change.)
(C) The Fixed Capital Asset component is calculated
as follows:
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(i) Determine the 80th percentile in the array of
allowable appraised property values per licensed bed, including land
and improvements.
(I) For reimbursements calculated using cost
reports pertaining to providers’ fiscal years ending in calendar year
1995 or 1996, appraised values for this purpose are determined as
follows:
(-a-) For proprietary facilities, tax exempt
facilities provided an appraisal from their local property taxing
authority, and tax exempt facilities not provided an appraisal from
their local property taxing authority during their fiscal year ending
in calendar year 1996 as described in §19.1802(14)(B)(iii) of this
title (relating to Cost Reporting Requirements: 1995 and 1996 Cost
Reports), allowable appraised values are determined as described in
§19.1802(14) of this title (relating to Cost Reporting Requirements:
1995 and 1996 Cost Reports).
(-b-) For tax exempt facilities not provided
an appraisal from the local property taxing authority during their fiscal
year ending in calendar year 1995, the property appraisal value that
was utilized in the calculations for the 1996 reimbursements will be
utilized in the calculations for the 1997 reimbursements.
(-c-) Those facilities which do not report an
allowable appraised value as described in §19.1802(14) of this title
(relating to Cost Reporting Requirements: 1995 and 1996 Cost
Reports) and do not have an appraisal value calculated as described in
item (-b-) of this subclause are not included in the array for purposes
of calculating the use fee.
(II) For reimbursements calculated using cost
reports pertaining to providers’ fiscal years ending in calendar year
1997 and subsequent years, appraised values for this purpose are
determined as follows:
(-a-) For proprietary facilities, tax exempt
facilities provided an appraisal from their local property taxing
authority, and tax exempt facilities not provided an appraisal from
their local property taxing authority because of an "exempt" status
whose independent appraisal is in the first year of its five-year interval
as described in §19.2702(f)(2)(B)(ii) of this title (relating to Cost
Report Requirements: 1997 and Subsequent Cost Reports), allowable
appraised values are determined as described in §19.2702(f) of this
title (relating to Cost Report Requirements: 1997 and Subsequent
Cost Reports).
(-b-) For tax exempt facilities not provided
an appraisal from their local property taxing authority because of an
"exempt" status whose independent appraisal is not in the first year of
its five-year interval as described in §19.2702(f)(2)(B)(ii) of this title
(relating to Cost Report Requirements: 1997 and Subsequent Cost
Reports), allowable appraised values are determined by indexing the
facility’s allowable appraised value as determined in §19.2702(f) of
this title (relating to Cost Report Requirements: 1997 and Subsequent
Cost Reports) to the median increase in appraised values among con-
tracted facilities in the state as a whole from the reporting period
coinciding with the first year of the facility’s five-year interval to the
reporting period upon which reimbursements are to be based.
(-c-) Those facilities which do not report an
allowable appraised value as described in §19.2702(f) are not included




(e) Oxygen costs. Oxygen costs incurred on or after January
1, 1995, will not be reimbursed on cost reimbursement vouchers.
Those oxygen costs must be reported as expenses on the cost report.
(1)-(3) (No change.)
Issued in Austin, Texas, on August 8, 1996.
TRD-9611427
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: September 1, 1996
Proposal publication date: May 24, 1996
For further information, please call: (512) 438-3765
♦ ♦ ♦
40 TAC §§19.1980–19.1809
The repeals are adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance programs, and
under Texas Government Code §531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assistance funds.
The repeals implement the Human Resources Code, §§22.001-
22.030 and §§32.001-32.042.
Issued in Austin, Texas, on August 8, 1996.
TRD-9611428
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: September 1, 1996
Proposal publication date: May 24, 1996
For further information, please call: (512) 438-3765
♦ ♦ ♦
Subchapter BB. Nursing Facility Program Cost
Determination Process
40 TAC §§19.2701–19.2703
The amendment and new sections are adopted under the
Human Resources Code, Title 2, Chapters 22 and 32, which
authorizes the department to administer public and medical
assistance programs; and under Texas Government Code
§531.021, which provides the Health and Human Services
Commission with the authority to administer federal medical
assistance funds.
The amendment and new sections implement the Human
Resources Code, §§22.001-22.030 and §§32.001-32.042.
§§19.2702. Cost Report Requirements: 1997 and Subsequent Cost
Reports.
(a) General information. For the completion and submittal of
cost reports pertaining to providers’ fiscal years ending in calendar
year 1997 and subsequent years, providers must apply the information
detailed in this section. Except where specific exceptions are
noted herein, the Nursing Facility program follows the cost report
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requirements in §20.105 of this title (relating to General Reporting
and Documentation Requirements, Methods, and Procedures).
(b) Cost reports for Medicaid-decertified facilities. If a
provider has been Medicaid- decertified for more than 30 consecutive
days during its fiscal year, a cost report must be prepared to reflect
the activities of the provider for the portion of its fiscal year prior to
decertification. The provider must submit this cost report to the Texas
Department of Human Services (DHS) no later than 90 calendar
days following the provider’s decertification date. If the provider
is recertified, the provider must prepare a cost report to reflect the
activities of the provider during the remainder of the provider’s
fiscal year following recertification. The cost report pertaining to the
fiscal year subsequent to recertification must be submitted to DHS
according to §20.105(c) of this title (relating to General Reporting
and Documentation Requirements, Methods, and Procedures).
(c) Providers excused from cost report submission. DHS
may excuse providers from the requirement to submit a cost report.
Requests to be excused from submitting a cost report must be received
by DHS before the due date of the cost report. In instances when
providers are excused from cost report submission, the payment to the
provider is made in accordance with §19.1807 of this title (relating
to Reimbursement Setting Methodology).
(1) Providers are excused from cost report submission if
the provider’s Medicaid contract was in effect for 30 consecutive
days or fewer during the provider’s cost report fiscal year.
(2) DHS may excuse providers from the requirement to
submit a cost report if DHS determines that circumstances beyond the
control of the provider made cost report completion impossible, such
as the loss of records due to natural disasters or removal of records
from the provider’s custody by a governmental entity.
(d) Final cost reports for change of ownership. Except when
excused from the requirement to submit a cost report according to
subsection (c) of this section, when a facility changes ownership,
the prior owner must submit a completed cost report reflecting the
facility’s activities from the beginning of the prior owner’s cost
report fiscal year until the ownership-change effective date. The
prior owner’s vendor payments may be held until DHS receives
an acceptable final cost report according to §19.2308(2) of this title
(relating to Change of Ownership).
(1) In cases where the prior owner’s vendor payment is
held, DHS will forward the final cost report to audit within seven
calendar days of its receipt.
(2) In cases where the facility is sold and its prior year’s
cost report is pending audit completion, the owner’s vendor payment
may be held until the audit of the prior year’s cost report and the fi-
nal cost report are complete.
(e) Requirements for cost report completion. A completed
nursing facility cost report must:
(1) meet the definition of completed cost report specified
in §20.105(b)(4)(A) of this title (relating to General Reporting and
Documentation Requirements, Methods, and Procedures);
(2) have attached the property appraisal used to determine
the allowable appraised property value as described in §19.2702(g) of
this title (relating to Cost Report Requirements: 1997 and Subsequent
Cost Reports);
(3) not report figures for days of service and number of
beds that reflect occupancy of greater than 100%;
(4) have a management contract attached, if applicable;
and
(5) have a lease agreement attached, if applicable.
(f) Allowable appraised property values. Allowable ap-
praised property values are determined as follows:
(1) Proprietary facilities. The allowable appraised values
of proprietary facilities to be reported on Texas Medicaid cost reports
are determined from local property taxing authority appraisals. The
year of the property appraisal must be the calendar year within which
the provider’s cost report fiscal year ends, or the prior calendar year.
(2) Tax exempt facilities. The allowable appraised prop-
erty values for tax exempt facilities are determined as follows.
(A) Tax exempt facilities provided an appraisal from
their local property taxing authority. Tax exempt facilities provided
an appraisal from their local property taxing authority must report
this appraised value on their Texas Medicaid cost report. The year
of the property appraisal must be the calendar year within which the
provider’s cost report fiscal year ends, or the prior calendar year.
(B) Tax exempt facilities not provided an appraisal
from their local property taxing authority. Tax exempt facilities
not provided an appraisal from their local property taxing authority
because of an "exempt" status must provide documentation received
from the local taxing authority certifying exemption for the current
reporting period and must contract with an independent appraiser
to appraise the facility land and improvements. These independent
appraisals must meet the following criteria.
(i) The appraisal must value land and improvements
using the same basis used by the local taxing authority under Texas
laws regarding appraisal methods and procedures.
(ii) The appraisal must be updated every five years
with the initial appraisal setting the five-year interval.
(I) Facilities achieving exempt status during
their fiscal year ending in calendar year 1997 or a subsequent year
must submit an initial appraisal to DHS’s Rate Analysis Department
as part of their cost report for the fiscal year during which the exempt
status was achieved. This appraisal must be reflective of the facility’s
appraised value during that fiscal year.
(II) If a facility is reappraised due to improve-
ments or reconstruction as defined in clause
(iii) of this subparagraph, a new five-year interval
will be set.
(iii) Facilities making capital improvements, or
requiring reconstruction due to fire, flood, or other natural disaster,
when the improvements or reconstruction cost more than $2000 per
licensed bed, must contract with an independent appraiser to have
land and improvements reappraised within the cost reporting period
in which the improvement(s) is placed into service.
(iv) If for any reason an appraisal becomes avail-
able from the local taxing authority for a provider who previously
lacked such an appraisal, the provider must report, on the next Texas
Medicaid cost report submitted, the local taxing authority’s appraised
values instead of the independent appraisal values.
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(3) Governmental facilities. Governmental facilities are
exempt from the requirement to report an appraised property value.
§19.2703. Vendor Hold. The information in this section will govern
cost reports for providers’ fiscal years ending in calendar year 1997
and subsequent years. The Texas Department of Human Services
(DHS) may delay or withhold vendor payment to a provider in order
to investigate or correct financial or accounting irregularities or to
obtain required documentation.
(1)-(3) (No change.)
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 8, 1996.
TRD-9611429
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: September 1, 1996
Proposal publication date: April 12, 1996
For further information, please call: (512) 438-3765
♦ ♦ ♦
Chapter 20. Cost Determination Process
40 TAC §§20.101–20.111
The Texas Department of Human Services (DHS) adopts
new §§20.101-20.111, in its new Cost Determination Process
chapter. Sections 20.102 and 20.103 are adopted with changes
to the proposed text published in the May 24, 1996, issue of
the Texas Register (21 TexReg 4558). Sections 20.101 and
20.104-20.111 are adopted without changes and will not be
republished.
Justification for the new sections is the establishment of a single
set of guidelines to facilitate financial accountability relating to
service delivery.
The new sections will function by establishing cost determina-
tion rules that are consistent across programs, providing explicit
guidelines for auditors, providing specific instructions concern-
ing cost reporting, and providing guidelines in areas such as
documentation and allocation methods.
Also in this issue of the Texas Register, DHS is adopting re-
lated policies in Chapter 19, Nursing Facility Requirements for
Licensure and Medicaid Certification; Chapter 24, Reimburse-
ment Methodology; Chapter 46, Residential Care; Chapter 47,
Primary Home Care; Chapter 48, Community Care for Aged
and Disabled, which includes client-managed attendant ser-
vices, shared attendant care services, congregate and home-
delivered meals, the community based alternatives waiver pro-
gram, and the community living assistance and support ser-
vices program; Chapter 50, Day Activity and Health Services;
and Chapter 52, Emergency Response Services, all concerning
reimbursement methodology.
There will be no effect on small businesses. There is no
anticipated economic cost to persons who are required to
comply with the proposed sections.
A public hearing was held on June 10, 1996, in the Texas
Department of Human Services Board Room, 701 West 51st
Street, Austin, Texas.
The department received comments from representatives from
the following associations: Texas Health Care Association,
Texas Association of Homes and Services for the Aging, and
Texas Association of Retirement Communities. Comments
were also received from a representative of EduCare Commu-
nity Living Corporation and Pine Tree Lodge.
General comments: One commenter stated the proposed
rules represent a continued departure from accepted financial
standards such as Generally Accepted Accounting Principles
(GAAP).
Response: Guidelines are needed in addition to GAAP to
define unallowable costs to ensure that only reasonable and
necessary costs under the performance of the contract are
reported as allowable costs. The rules serve to ensure
that costs used to determine reimbursement do not include
amounts reflecting imprudent business practices (e.g., fines
or penalties) or give providers discretion to report unlimited
costs in areas where they have considerable control (e.g.,
related-party markups and owners’ salaries). GAAP provides
no clear guidelines for the appropriateness of particular costs
or limits on costs; GAAP only outlines standardized reporting
methods. Thus, most public policy organizations that utilize cost
accounting data specify appropriate modifications to ensure that
generally acceptable principles outlined in GAAP are specifically
appropriate to promote the particular objectives of each public
policy organization. DHS is adopting these sections without
change.
General comments: One commenter expressed concern that
the cost report needs to be revised first before considering
revising these rules.
Response: The cost report is a mechanism to capture costs in
a consistent format for analysis and does not in itself determine
the allowability of costs or the costs which are incurred by a
provider. The process of providing clear definitions for allowable
and unallowable costs, guidelines for documenting costs, and
guidelines for determining appropriate allocation methods are
necessary to assist providers to properly complete a cost
report. The cost report format should be developed after cost
determination rules are developed to ensure that the cost report
format properly collects costs in accordance with the rules. DHS
is adopting these sections without change.
General comments: One commenter stated that these rules are
prescriptive and complex and could be confusing to providers
who would not be able to follow them. The commenter stated
that these rules would provide great latitude in interpretation and
would add administrative costs to the agency. The commenter
suggested that the department start the process over and
include an outside objective firm to develop these rules.
Response: These rules were developed in response to con-
cerns and problems brought to the department’s attention by
providers and staff. These concerns identified a need to have
cost determination rules that are consistent across programs,
provide explicit guidelines for providers and auditors, contain
more specific instructions as to how costs should be reported,
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and provide guidelines in areas such as documentation and allo-
cation methods. These rules were reviewed by an independent
firm which indicated that these rules were within the scope of
the agency’s authority and were necessary to facilitate collec-
tion of allowable costs. DHS is adopting these sections without
change.
Comment concerning §20.102(f)(2)(E): One commenter stated
that this paragraph should be rephrased so as not to disallow
the routine costs associated with Medicare, private pay, V. A.,
private insurance, or any other payor type. The commenter
stated that this would not take advantage of higher staffing ratios
and the associated benefits of increased patient care quality,
and would cause private pay residents to further subsidize
Medicaid.
Response: This rule section ensures that each payor pays its
appropriate share of the cost of care. If other programs require
higher costs, then those programs should bear the financial
burden of those costs. DHS is adopting this subparagraph
without change.
Comment concerning §20.102(g): One commenter stated that
the language should be rephrased so as to allow providers to
report unallowable costs in the appropriate place on the cost
report.
Response: Language has been added to clarify that unallow-
able costs should not be reported on the cost report as allow-
able costs. §20.102(h) specifies that unallowable costs may be
reported in sections or line items specified on the cost report.
Comment concerning §20.102(j)(1)(B): One commenter stated
that it is not clear who approved the existing or approved
allocation method. It is not appropriate for department auditors
at a later date to retroactively determine that the previously
approved allocation method does not fairly and reasonably
represent the operations of the contracted provider.
Response: This section specified that the department will prior-
approve allocation methods and will review allocation methods
from outside sources to determine if they are appropriate.
Department auditors may determine an approved allocation
method is no longer representative because the situation
surrounding the approved allocation method (size of provider,
variety of business entities, change in functions or structure,
etc.) may have changed to render the allocation method
unfair or unreasonable. Since the reimbursement amounts are
determined prospectively, the determination of appropriateness
of an allocation method would occur prior to reimbursement
determination and would not be retroactive. DHS is adopting
this subparagraph without change.
Comment concerning §20.102(j)(1)(C): One commenter stated
that it may be impossible for multi-state operators to use an
allocation method (across all business entities) that all the states
and the department will approve.
Response: For cost reporting purposes in Texas, an approved
allocation method must be used and all costs reported on the
Texas cost reports must be based on the approved allocation
method, consistently applied to all business entities. The
department does not control what is actually reported on cost
reports or other documents for other states or the federal
government, and it is obliged to adopt procedures which are
consistent among providers and cost-efficient for the state.
DHS is adopting this subparagraph without change.
Comment concerning §20.103(b): One commenter stated that
the resident trust account is a mandated service and the fees
and costs of this account should be allowable.
Response: Not all allowable costs are identified in these rules.
Costs which are related to client care and to the services for
which the department has contracted are allowable. The bank
fees and administrative costs related to management of client
trust accounts are allowable. DHS is adopting this subsection
without change.
Comment concerning §20.103(b)(1)(A)(iii)(III)(-a-)(-7-): One
commenter requested that language similar to the language
for pension plans be included in the deferred compensation
section regarding the handling of employer paid contributions
in the event the employee does not vest.
Response: Language has been added for allowable deferred
compensation plans to have employer-paid contributions revert
to the employer if an employee does not vest in accordance
with the written requirements for vested benefits.
Comment concerning §20.103(b)(2)(C)(i)(II): One commenter
requested clarification of the meaning of audit fees associated
with the performance of a single audit.
Response: Single audits are accounting requirements for sub-
recipients of federal grants and contracts. Medicaid providers
are vendors and the Medicaid program does not require single
audits. DHS is adopting this subclause without change.
Comment concerning §20.103(b)(2)(C)(ii): One commenter
stated that the costs associated with litigation with a govern-
mental entity should be allowable if the provider wins the cause
of action.
Response: Legal and accounting costs related to litigation
which has determined the provider to be out of compliance
with regulations or laws are unallowable. If the provider
prevails, they may request cost coverage in the court award.
Subparagraph 20.103(b)(17)(I) refers to legal fees associated
with settlements. DHS is adopting this clause without change.
Comment concerning §20.103(b)(3)(A): One commenter stated
that management fees paid to a separate corporation should be
allowed whether or not there is common ownership.
Response: Management fees paid to related parties are
allowable but are limited to the actual cost to the related party.
DHS is adopting this subparagraph without change.
Comment concerning §20.103(b)(6)(B): One commenter recom-
mended raising the threshold for extraordinary repair cost from
the proposed $1,000 to $5,000.
Response: Extraordinary repairs whose cost exceed $1,000
and with a useful life in excess of one year should be capitalized
and depreciated to reflect the increase in service life or value of
the asset beyond what it was before the repair. DHS is adopting
this subparagraph without change.
Comment concerning §20.103(b)(7)(F): One commenter stated
this section should be deleted because it has no basis in
Generally Accepted Accounting Principles and contradicts the
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reporting of expenses in the period they were incurred. The
commenter stated that if these costs are to be treated as a
deferred charge, then the department should recognize as an
allowable cost the reserves that providers must accumulate to
absorb these types of expenses.
Response: Current rules do not allow for expensing these
losses on the cost report. These rules will allow these losses
to be reported on the cost report in a way that will not result in
extraordinary fluctuations in the cost base from one year to the
next. The loss of the depreciable asset which is over $5,000 is
amortized similarly to the amortization of the intact asset and
once the asset is replaced, the new asset is amortized. DHS is
adopting this subparagraph without change.
Comment concerning §20.103(b)(9)(D)(ii): One commenter
stated that the words "...and excess profit or surplus revenue
based taxes" should be deleted, as portions of the franchise tax,
an allowable cost, are sometimes calculated in this manner.
Response: Subparagraph 20.103(b)(9)(C) clearly states that
the Texas franchise tax is an allowable cost. DHS is adopting
this clause without change.
Comment concerning §20.103(b)(9)(D)(vi): One commenter
stated that the sales taxes paid by the provider in the purchase
of goods and services used in the provision of care are
allowable costs.
Response: Sales taxes paid by the provider to purchase goods
and services used in the provision of care are allowable costs.
The sales tax incurred for private purchases made by or for the
client as specified in §20.103(b)(9)(D)(vi) are unallowable. DHS
is adopting this clause without change.
Comment concerning §20.103(b)(10)(B)(i): Two commenters
stated that self- insurance should be allowed on an actuarially
determined basis and not only on a claims- paid (cash) basis.
Response: Actual claim costs are allowed in a fiscal year up
to a limit, with carry forwards on amounts that exceed the limit.
Accrual reporting does not assure that amounts set aside will
be used for claims payment. Accruals of known expenses
which will be paid are allowed. Accrual based payments to an
unrelated party that provide for the shifting of risk are allowed.
DHS is adopting this clause without change.
Comment concerning 20.103(b)(10)(E)(i): One commenter
stated that the language should be clarified that the 10%
ceiling applies to employee-related insurance or workers’ com-
pensation coverage separately and not combined.
Response: The language has been revised to clarify that the
10% ceiling applies separately to employee-related insurance
and workers’ compensation coverage.
Comment concerning §20.103(b)(10)(E) and
§20.105(b)(2)(B)(ix)and(x): One commenter stated these
sections should be deleted because they have no basis in
Generally Accepted Accounting Principles and contradict the
reporting of expenses in the period they were incurred.
Response: All losses in excess of coverage are allowable;
however, loss amounts in excess of the ceiling are carried
forward to future fiscal year periods. This carry forward
spreads the excess loss across periods of time much in the
same manner that insurance coverage would spread losses
through premiums across periods of time. DHS is adopting this
subparagraph without change.
Comment concerning §20.103(b)(11)(A): One commenter re-
quested that the travel costs and other expenses incurred to
attend professional association board of directors meetings
should be allowable.
Response: The rule language has been changed to allow the
travel and per diem costs of board members of professional
associations which are directly and primarily concerned with the
provision of services for which the provider has contracted. The
travel and per diem costs are limited to those costs specified in
§20.103(b)(12)(B)(i).
Comment concerning §20.103(b)(11)(B): One commenter
stated that assessments from associations to fund lawsuits
should be allowable.
Response: The department should not include in reimburse-
ment determination the association’s costs to sue the state.
If the association prevails, they may request cost coverage in
the court award. DHS is adopting this subparagraph without
change.
Comment concerning §20.103(b)(13)(B): One commenter
stated that advertising expenses should be an allowable busi-
ness cost, however if the department will not recognize 100%
of the cost, then these costs should be capped at $25,000 per
year. One commenter stated that advertising costs should be
allowable to compete for residents with other providers in an
open enrollment system.
Response: Advertising beyond that which is allowed in this
subparagraph is not necessary to recruit or retain the state’s
clients and is therefore unallowable. DHS is adopting this
subparagraph without change.
Comment concerning §20.105(b)(1): One commenter re-
quested that an exception be given to the 180 day payment
requirement for certain expenses such as pension contributions
that are not required to be paid in 180 days.
Response: For a cost to be considered allowable it should be
paid within 180 days after the end of the provider’s fiscal year.
This should allow sufficient time for the provider to close out
its books and pay accruals. DHS is adopting this paragraph
without change.
Comment concerning §20.105(b)(2)(B)(ix)(II): One commenter
stated that administrative fees and reinsurance costs should be
allowed for health insurance and workers’ compensation.
Response: Provider related costs for claims processing, for
safety programs for the reduction/prevention of employee in-
juries, and for attorney fees and/or other third party fees which
apply to these costs are allowable as administrative costs and
not reported as insurance costs. Reinsurance costs when in-
curred by a commercial insurance carrier or nonprofit service
corporation are passed on to the provider in the form of premi-
ums or adjustments which are allowable costs. DHS is adopting
this subclause without change.
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Comment concerning §20.105(c)(1): One commenter re-
quested allowing an additional 30 day extension for submission
of a cost report if the provider is undergoing a financial audit.
Response: The provider is allowed 90 days after the end of
its fiscal year to complete and submit a cost report. If an
amendment needs to be made to the submitted cost report due
to an error detected by the financial audit, amended cost reports
are accepted (in most instances) 60 days after the original due
date of the cost report, which is 150 days after the end of
the provider’s fiscal year end. DHS is adopting this paragraph
without change.
Comment concerning §20.105(f): One commenter stated
that the state agency audit staff should comply with the
travel guidelines, limits and documentation requirements in
§20.103(b)(12)(B).
Response: State agency audit staff comply with agency policy
regarding travel and documentation. DHS is adopting this
subsection without change.
Comment concerning §20.108(d): One commenter stated that
the department should replace the use of the IPD-PCE as the
general cost of living index and require the use of the DRI
Nursing Facility Market Basket index (for nursing facilities).
Response: Subsection 20.108(b) allows for the contracting of
an appropriate optional index specific to Texas. The department
retains the option on an individual program basis to utilize the
contracted index, any other index described in section 20.108
or a combination of these. DHS is adopting this subsection
without change.
Comment concerning §20.109(a): One commenter requested
that the current rule language remain intact and not deviate
from the Human Resources Code. The current rule language:
1) requires that the department must adjust medical assistance
rates when laws, regulations, or policies are adopted that can
reasonably be expected to affect allowable costs, 2) does not
require that rates must change by more than 2.0% before a rate
adjustment is made, 3) states that the adjustment be proposed
at the nearest feasible meeting of the Board of DHS, and
complies with the Human Resources code which requires the
department to adopt rules that include "a method for adjusting
rates if new legislation, regulations or economic factors affect
costs".
Response: The language has been deleted that required a
2.0% change in a reimbursement before proposing a reimburse-
ment adjustment. The language has also been simplified by not
including examples of economic factors. These rules meet the
requirement of the Human Resources Code by specifying the
method which will be used to adjust rates for new legislation,
regulations, or economic factors affecting costs. Proposed rule
language allows the department to recommend adjustments at
the earliest feasible opportunity to become effective on the ef-
fective date of the legislation or regulations or effective when
appropriate federal notice requirements are met.
Comment concerning §20.109(a)(4): One commenter stated
that the threshold for adjustment to the rate should be lowered
from the proposed 2.0% to 1.0% or 1.5%.
Response: The language has been deleted that required a 2%
change in a reimbursement before proposing a reimbursement
adjustment.
Comment concerning §20.109(c): One commenter stated that
this language was a direct departure from current regulations
and is incompatible with the Boren amendment. The com-
menter stated that the current regulations should remain intact.
Response: In §20.101(c) it specifies the limitations to budget
adjustments for the nursing facility program which is subject to
the Boren amendment. DHS is adopting this subsection without
change.
Comment concerning §20.110(c)(1)(A): One commenter recom-
mended changing from the proposed 20 days to 30 days the
time frame to request an informal review.
Response: Informal reviews need to be conducted in a timely
manner for inclusion of the review decisions in the cost data-
base for reimbursement determination. The 20-day time frame
expedites the informal review process in an effort to be respon-
sive to resolving these audit issues. DHS is adopting this sub-
paragraph without change.
In addition, the department has made editorial revisions to the
rule language for clarification and consistency as appropriate.
The new sections are adopted under the Human Resources
Code, Title 2, Chapters 22 and 32, which authorizes the de-
partment to administer public and medical assistance programs;
and under Texas Government Code §531.021, which provides
the Health and Human Services Commission with the authority
to administer federal medical assistance funds.
The new sections implement the Human Resources Code,
§§22.001-22.030 and §§32.001-32.042.
§§20.102. General Principles of Allowable and Unallowable Costs.
(a) Allowable and unallowable costs. Allowable and unal-
lowable costs, both direct and indirect, are defined to identify ex-
penses which are reasonable and necessary to provide contracted
client care and are consistent with federal and state laws and regula-
tions. When a particular type of expense is classified as unallowable,
the classification means only that the expense will not be included in
the database for reimbursement determination purposes because the
expense is not considered reasonable and/or necessary. The classi-
fication does not mean that individual contracted providers may not
make the expenditure. The description of allowable and unallowable
costs is designed to be a general guide and to clarify certain key ex-
pense areas. This description is not comprehensive, and the failure
to identify a particular cost does not necessarily mean that the cost
is an allowable or unallowable cost.
(b) Cost-reporting process. The primary objective of the
cost-reporting process is to provide a basis for determining appro-
priate reimbursement to contracted providers. To achieve this ob-
jective, the reimbursement determination process uses allowable cost
information reported on cost reports or other surveys. The cost re-
port collects actual allowable costs and other financial and statistical
information, as required. Costs may not be imputed and reported
on the cost report when no costs were actually incurred (except as
stated in §20.103(b)(16)(A)(i) of this title (relating to Specifications
for Allowable and Unallowable Costs) or when documentation does
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not exist for costs even if they were actually incurred during the re-
porting period.
(c) Accurate cost reporting. Accurate cost reporting is the
responsibility of the contracted provider. The contracted provider is
responsible for including in the cost report all costs incurred, based on
an accrual method of accounting, which are reasonable and necessary,
in accordance with allowable and unallowable cost guidelines in this
section and in §20.103 of this title (relating to Specifications for
Allowable and Unallowable Costs), revenue reporting guidelines in
§20.104 of this title (relating to Revenues), cost report instructions,
and applicable program rules. Reporting all allowable costs on the
cost report is the responsibility of the contracted provider. The
Texas Department of Human Services (DHS) is not responsible for
the contracted provider’s failure to report allowable costs; however,
in an effort to collect reliable, accurate, and verifiable financial
and statistical data, DHS is responsible for providing cost report
training, general and/or specific cost report instructions, and technical
assistance to providers. Furthermore, if unreported and/or understated
allowable costs are discovered during the course of an audit desk
review or field audit, those allowable costs will be included on the
cost report or brought to the attention of the provider to correct by
submitting an amended cost report.
(d) Cost report training. DHS is responsible for conducting,
at no charge to the provider, comprehensive cost report training for
each contracted program. Beginning with the 1997 cost reports,
it is the responsibility of the provider to ensure that each preparer
signing the Cost Report Methodology Certification has attended cost
report training conducted by DHS. Preparers may be employees of
the provider or persons who have been contracted by the provider
for the purpose of cost report preparation. Preparers must attend cost
report training for each program for which a cost report is submitted.
Preparers must attend cost report training for two consecutive years,
after which they are required to attend training on at least a biannual
basis. A copy of the most recent cost report training certificate for
each preparer of the cost report must be submitted with each cost
report. Travel costs to attend the state-sponsored cost report training
are allowable within the travel limits specified in §20.103(b)(12) of
this title (relating to Specifications for Allowable and Unallowable
Costs). Contracted preparer’s fees to attend state-sponsored cost
report training are allowable.
(1) For nursing facilities, failure to file a completed cost
report signed by preparers who have attended the required cost report
training may result in vendor hold as specified in §19.2703 of this
title (relating to Vendor Hold).
(2) For all other programs, failure to file a completed cost
report signed by preparers who have attended the required cost report
training constitutes an administrative contract violation. In the case of
an administrative contract violation, procedural guidelines and infor-
mal reconsideration and/or appeal processes are specified in §20.111
of this title (relating to Administrative Contract Violations).
(e) Generally accepted accounting principles. Except as
otherwise specified by the cost determination process rules of this
chapter, cost report instructions, or policy clarifications, cost reports
should be prepared consistent with generally accepted accounting
principles (GAAP), which are those principles approved by the
American Institute of Certified Public Accountants (AICPA). Internal
Revenue Service (IRS) laws and regulations do not necessarily apply
in the preparation of the cost report. In cases where cost reporting
rules differ from GAAP, IRS, or other authorities, DHS rules take
precedence for provider cost- reporting purposes.
(f) Allowable costs. Allowable costs are expenses, both
direct and indirect, that are reasonable and necessary, as defined
in paragraphs (1) and (2) of this subsection, and which meet the
requirements as specified in subsections (i), (j), and (k) of this
section, in the normal conduct of operations to provide contracted
client services meeting all pertinent state and federal requirements.
Only allowable costs are included in the reimbursement determination
process.
(1) "Reasonable" refers to the amount expended. The test
of reasonableness includes the expectation that the provider seeks to
minimize costs and that the amount expended does not exceed what
a prudent and cost-conscious buyer pays for a given item or service.
In determining the reasonableness of a given cost, the following are
considered:
(A) the restraints or requirements imposed by arm’s-
length bargaining, i.e., transactions with nonowners or other unrelated
parties, federal and state laws and regulations, and contract terms and
specifications; and
(B) the action that a prudent person would take in
similar circumstances, considering his responsibilities to the public,
the government, his employees, clients, shareholders, and members,
and the fulfillment of the purpose for which the business was
organized.
(2) "Necessary" refers to the relationship of the cost,
direct or indirect, incurred by a provider to the provision of contracted
client care. Necessary costs are direct and indirect costs that are
appropriate in developing and maintaining the required standard of
operation for providing client care in accordance with the contract and
state and federal regulations. In addition, to qualify as a necessary
expense, a direct or indirect cost must meet all of the following
requirements:
(A) the expenditure was not for personal or other
activities not directly or indirectly related to the provision of
contracted services;
(B) the cost does not appear as a specific unallowable
cost in §20.103 of this title (relating to Specifications for Allowable
and Unallowable Costs);
(C) if a direct cost, it bears a significant relationship
to contracted client care. To qualify as significant, the elimination
of the expenditure would have an adverse impact on client health,
safety, or general well-being;
(D) the direct or indirect expense was incurred in the
purchase of materials, supplies, or services provided to clients or staff
in the normal conduct of operations to provide contracted client care;
(E) the direct or indirect costs are not allocable to or
included as a cost of any other program in either the current, a prior,
or a future cost-reporting period;
(F) the costs are net of all applicable credits;
(G) allocated costs of each program are adequately
substantiated; and
(H) the costs are not prohibited under other pertinent
federal, state, or local laws or regulations.
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(3) Direct costs are those costs which are incurred by a
provider which are definitely attributable to the operation of providing
contracted client services. Direct costs include, but are not limited to,
salaries and nonlabor costs necessary for the provision of contracted
client care. Whether or not a cost is considered a direct cost depends
upon the specific contracted client services covered by the program.
In programs in which client meals are covered program services,
the salaries of cooks and other food service personnel are direct
costs, as are food, nonfood supplies, and other such dietary costs.
In programs in which client transportation is a covered program
service, the salaries of drivers are direct costs, as are vehicle repairs
and maintenance, vehicle insurance and depreciation, and other such
client transportation costs.
(4) Indirect costs are those shared costs which benefit,
or contribute to, the operation of providing contracted services,
other business components, or the overall entity with which DHS
has contracted. These costs could include, but are not limited to,
administration salaries and nonlabor costs, building costs, insurance
expense, and interest expense. Central office and/or home office
administrative expenses are considered indirect costs. Indirect costs
must be allocated, directly or as a pool of costs, across those business
components sharing in the benefits of those costs.
(g) Unallowable costs. Unallowable costs are expenses that
are not reasonable or necessary, according to the criteria specified
in subsection (f)(1)-(2) of this section and which do not meet the
requirements as specified in subsections (i), (j), and (k) of this section
or which are specifically enumerated in §20.103 of this title (relating
to Specifications for Allowable and Unallowable Costs) or program-
specific reimbursement methodology. Providers must not report as
an allowable cost on a cost report a cost that has been determined
to be unallowable. Such reporting may constitute fraud. (Refer to
§79.2103 of this title (relating to Statutory Bases) for the statutory
basis for Medicaid fraud and §20.106(a) of this title (relating to Basic
Objectives and Criteria for Audit and Desk Review of Cost Reports)).
(1) For nursing facilities, placement as an allowable cost
on a cost report of a cost which has been determined to be unallowable
may result in vendor hold as specified in §19.2703 of this title
(relating to Vendor Hold).
(2) For all other programs, placement as an allowable cost
on a cost report of a cost which has been determined to be unallowable
constitutes an administrative contract violation. In the case of an
administrative contract violation, procedural guidelines and informal
reconsideration and/or appeal processes are specified in §20.111 of
this title (relating to Administrative Contract Violations).
(h) Other financial and statistical data. The primary purpose
of the cost report is to collect allowable costs to be used as a basis for
reimbursement determination. In addition, providers may be required
on cost reports to provide information in addition to allowable
costs to support allowable costs, such as wage surveys, workers’
compensation surveys, or other statistical and financial information.
Additional data requested may include, when specified and in the
appropriate section or line number specified, costs incurred by the
provider which are unallowable costs. All information, including
other financial and statistical data, shown on a cost report is subject
to the documentation and verification procedures required for an audit
desk review and/or field audit.
(1) For nursing facilities, inaccuracy in providing, or
failure to provide, required financial and statistical data may result in
vendor hold as specified in §19.2703 of this title (relating to Vendor
Hold).
(2) For all other programs, inaccuracy in providing, or
failure to provide, required financial and statistical data constitutes
an administrative contract violation. In the case of an administrative
contract violation, procedural guidelines and informal reconsideration
and/or appeal processes are specified in §20.111 of this title (relating
to Administrative Contract Violations).
(i) Related party transactions.
(1) In determining whether a contracted provider organ-
ization is related to a supplying organization, the tests of common
ownership and control are to be applied separately. Related to a con-
tracted provider means that the contracted provider to a significant
extent is associated or affiliated with, has control of, or is controlled
by the organization furnishing the services, equipment, facilities, or
supplies. Common ownership exists if an individual or individuals
possess any ownership or equity in the contracted provider and the
institution or organization serving the contracted provider. Control
exists if an individual or an organization has the power, directly or
indirectly, to significantly influence or direct the actions or policies of
an organization or institution. If the elements of common ownership
or control are not present in both organizations, then the organiza-
tions are deemed not to be related to each other. The existence of an
immediate family relationship will create an irrebuttable presumption
of relatedness through control or attribution of ownership or equity
interests where the significance tests are met. The following persons
are considered immediate family for cost-reporting purposes:
(A) husband and wife;
(B) natural parent, child, and sibling;
(C) adopted child and adoptive parent;
(D) stepparent, stepchild, stepsister, and stepbrother;
(E) father-in-law, mother-in-law, sister-in-law,
brother-in-law, son-in-law, and daughter-in-law;
(F) grandparent and grandchild;
(G) uncles and aunts by blood or marriage;
(H) nephews and nieces by blood or marriage; and
(I) first cousins.
(2) A determination as to whether an individual (or
individuals) or organization possesses ownership or equity in the
contracted provider organization and the supplying organization, so
as to consider the organizations related by common ownership, will
be made on the basis of the facts and circumstances in each case. This
rule applies whether the contracted provider organization or supplying
organization is a sole proprietorship, partnership, corporation, trust
or estate, or any other form of business organization, proprietary or
nonprofit. In the case of a nonprofit organization, ownership or equity
interest will be determined by reference to the interest in the assets
of the organization, e.g., a reversionary interest provided for in the
articles of incorporation of a nonprofit corporation.
(3) The term control includes any kind of control, whether
or not it is legally enforceable and however it is exercisable or
exercised. It is the reality of the control which is decisive, not its
form or the mode of its exercise. The facts and circumstances in each
case must be examined to ascertain whether legal or effective control
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exists. Since a determination made in a specific case represents
a conclusion based on the entire body of facts and circumstances
involved, such determination should not be used as a precedent in
other cases unless the facts and circumstances are substantially the
same. Organizations, whether proprietary or nonprofit, are considered
to be related through control to their directors in common.
(4) Costs applicable to services, equipment, facilities, and
supplies furnished to the contracted provider by organizations related
to the provider by common ownership or control are includable in the
allowable cost of the provider at the cost to the related organization.
However, the cost must not exceed the price of comparable services,
equipment, facilities, or supplies that could be purchased or leased
elsewhere. The purpose of this principle is twofold: to avoid
the payment of a profit factor to the contracted provider through
the related organization (whether related by common ownership or
control), and to avoid payment of artificially inflated costs which
may be generated from less than arm’s-length bargaining. The
related organization’s costs include all reasonable costs, direct and
indirect, incurred in the furnishing of services, equipment, facilities,
and supplies to the provider. The intent is to treat the costs incurred
by the supplier as if they were incurred by the contracted provider
itself. Therefore, if a cost would be unallowable if incurred by
the contracted provider itself, it would be similarly unallowable
to the related organization. The principles of reimbursement of
contracted provider costs described throughout this title will generally
be followed in determining the reasonableness and allowability of
the related organization’s costs, where application of a principle in a
nonprovider entity would be clearly inappropriate.
(5) An exception is provided to the general rule applicable
to related organizations. The exception applies if the contracted
provider demonstrates on each cost report by convincing evidence
to the satisfaction of DHS that certain criteria have been met. If
all of the conditions of this exception are met, then the charges by
the supplier to the contracted provider for such services, equipment,
facilities, or supplies are allowable costs. If Medicare has made a
determination that a related party situation does not exist or that an
exception to the related party definition was granted, DHS will review
the determination made by Medicare to determine if it is applicable
to the current situation of the contracted provider and in compliance
with this subsection (relating to Related party transactions). In order
to have the Medicare determination considered for approval by the
department, a copy of the applicable Medicare determination must
accompany each affected cost report submitted to the department,
along with evidence supporting the Medicare determination for the
current cost report period. If the exception granted by Medicare no
longer is applicable due to changes in circumstances of the contracted
provider or because the circumstances do not apply to the contracted
provider, DHS may choose not to accept the Medicare determination.
The contracted provider must demonstrate that the following criteria
have been met.
(A) The supplying organization is a bona fide separate
organization. This means that the supplier is a separate sole
proprietorship, partnership, joint venture, association or corporation
and not merely an operating division of the contracted provider
organization.
(B) A majority of the supplying organization’s busi-
ness activity of the type carried on with the contracted provider
is transacted with other organizations not related to the contracted
provider and the supplier by common ownership or control and there
is an open, competitive market for the type of services, equipment,
facilities, or supplies furnished by the organization. In determining
whether the activities are of similar type, it is important also to con-
sider the scope of the activity. The requirement that there be an
open, competitive market is merely intended to assure that the item
supplied has a readily discernible price that is established through
arm’s-length bargaining by well-informed buyers and sellers.
(C) The services, equipment, facilities, or supplies
are those which commonly are obtained by entities such as the
contracted provider from other organizations and are not a basic
element of contracted client care ordinarily furnished directly to
clients by such entities. This requirement means that entities such
as the contracted provider typically obtain the services, equipment,
facilities, or supplies from outside sources, rather than producing
them internally.
(D) The charge to the contracted provider is in line
with the charge of such services, equipment, facilities, or supplies
in the open, competitive market and no more than the charge made
under comparable circumstances to others by the organization for
such services, equipment, facilities, or supplies.
(6) Disclosure of all related-party information on the
cost report is required for all costs reported by the contracted
provider, including related-party transactions occurring at any level
in the provider’s organization, (e.g., the central office level, and the
individual contracted provider level). The contracted provider must
make available, upon request, adequate documentation to support
the costs incurred by the related party. Such documentation must
include an identification of the related person’s or organization’s
total costs, the basis of allocation of direct and indirect costs to
the contracted provider, and other business entities served. If
a contracted provider fails to provide adequate documentation to
substantiate the cost to the related person or organization, then
the reported cost is unallowable. For further guidelines regarding
adequate documentation, refer to §20.105(b)(2) of this title (relating
to General Reporting and Documentation Requirements, Methods,
and Procedures).
(7) When calculating the cost to the related organization,
the cost-determination guidelines specified in §20.102 and §20.103 of
this title (relating to General Principles of Allowable and Unallowable
Costs and Specifications for Allowable and Unallowable Costs) apply.
(j) Cost allocation. Direct costing must be used whenever
reasonably possible. Direct costing means that allowable costs,
direct or indirect, incurred for the benefit of, or directly attributable
to, a specific business component must be directly charged to that
particular business component. In the case of direct costs as defined
in subsection (f)(3) of this section, direct costing is required. In the
case of indirect costs as defined in subsection (f)(4) of this section,
it is necessary to allocate these costs either directly or as a pool of
costs across those business components sharing in the benefits.
(1) If cost allocation is necessary for cost-reporting pur-
poses, contracted providers must use reasonable methods of allocation
and must be consistent in their use of allocation methods for cost-
reporting purposes across all program areas and business entities.
(A) The allocation method should be a reasonable
reflection of the actual business operations. Allocation methods that
do not reasonably reflect the actual business operations and resources
expended toward each unique business entity are not acceptable.
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Allocated costs are adjusted if DHS considers the allocation method
to be unreasonable. An indirect allocation method approved by
some other department, program, or governmental entity is not
automatically approved by DHS for cost-reporting purposes.
(B) DHS reviews each cost-reporting allocation
method on a case-by-case basis in order to ensure that the re-
ported costs fairly and reasonably represent the operations of the
contracted provider. If in the course of an audit it is determined
that an existing or approved allocation method does not fairly and
reasonably represent the operations of the contracted provider, then
an adjustment to the allocation method will be made consistent with
subsection (f)(3)-(4) of this section. A contracted provider may
request an informal review, and subsequently an appeal, of a decision
concerning its allocation methods in accordance with §20.110 of this
title (relating to Informal Reviews and Formal Appeals).
(C) Any allocation method used for cost-reporting
purposes must be consistently applied across all contracted programs
and business entities in which the contracted provider has an interest.
(D) Any change in cost-reporting allocation methods
from one year to the next must be fully disclosed by the contracted
provider on its cost report, must be accompanied by a written
explanation of the reasons and justification for such change, and must
be accompanied by written prior approval from DHS’s Rate Analysis
Department.
(i) Requests for approval of a provider’s change in
cost-reporting allocation method must be received by DHS’s Rate
Analysis Department prior to the end of the contracted provider’s
fiscal year. Requests for approval of allocation methods will not be
acceptable as a basis for the extension of the cost report due date.
(ii) The Rate Analysis Department will forward its
written decision to the contracted provider within 45 days of its re-
ceipt of the provider’s original written request. If sufficient docu-
mentation is not provided by the provider to verify the acceptability
of the allocation method, then DHS may extend the decision time
frame. However, an extension of the due date of the cost report will
not be granted. Written decisions made on or after the due date of
the cost report will apply to the next year’s cost report. A contracted
provider may request an informal review, and subsequently an ap-
peal, of a decision concerning its allocation methods in accordance
with §20.110 of this title (relating to Informal Reviews and Formal
Appeals).
(iii) Providers must use an allocation method ap-
proved or required by DHS. A change in an allocation must be dis-
closed to DHS.
(I) For nursing facilities, failure to disclose a
change in an allocation method or failure to use the allocation method
approved or required by DHS may result in vendor hold as specified
in §19.2703 of this title (relating to Vendor Hold).
(II) For all other programs, failure to disclose a
change in an allocation method or failure to use the allocation method
approved or required by DHS constitutes an administrative contract
violation. In the case of an administrative contract violation, proce-
dural guidelines and informal reconsideration and/or appeal processes
are specified in §20.111 of this title (relating to Administrative Con-
tract Violations).
(E) Any new contracted provider submitting its first
cost report must have its cost-reporting allocation methods approved
by the DHS’s Rate Analysis Department prior to submitting its first
cost report. Submittal of a cost report for a new contracted provider
without an approved allocation method is considered a failure to file
a completed cost report in accordance with §20.105(b)(4)(C) of this
title (General Reporting and Documentation Requirements, Methods,
and Procedures).
(i) Requests for approval of a new provider’s cost
report allocation methods must be received by the Rate Analysis
Department 60 days prior to the due date of the cost report. Requests
for approval of allocation methods will not be acceptable as a basis
for the extension of the cost report due date.
(ii) The Rate Analysis Department will forward its
written decision to the contracted provider within 45 days of its re-
ceipt of the provider’s original written request. If sufficient docu-
entation is not provided by the provider to verify the acceptability
of the allocation method, then DHS may extend the decision time
frame. However, an extension of the due date of the cost report will
not be granted. Written decisions made on or after the due date of
the cost report will apply to the next year’s cost report. A contracted
provider may request an informal review, and subsequently an ap-
peal, of a decision concerning its allocation methods in accordance
with §20.110 of this title (relating to Informal Reviews and Formal
Appeals).
(2) Cost-reporting methods for allocating costs must be
clearly and completely documented in the contracted provider’s
workpapers, with details as to how pooled costs are allocated to each
segment of the business entity, for both contracted and noncontracted
programs.
(A) If a contracted provider has questions regarding
the reasonableness of an allocation method, that contracted provider
should request written approval from the Rate Analysis Department
prior to submitting a cost report utilizing the allocation method
in question. Requests for approval must be received by the Rate
Analysis Department prior to the end of the contracted provider’s
fiscal year. Requests for approval of allocation methods will not be
acceptable as a basis for the extension of the cost report due date.
(B) The Rate Analysis Department will forward its
written decision to the contracted provider within 45 days of its
receipt of the original written request. If sufficient documentation
is not provided by the provider to verify the acceptability of
the allocation method, DHS may extend the decision time frame.
However, an extension of the due date of the cost report will not
be granted. Written decisions made on or after the due date of the
cost report will apply to the next year’s cost report. A contracted
provider may request an informal review, and subsequently an appeal,
of a decision concerning its allocation methods in accordance with
§20.110 of this title (relating to Informal Reviews and Formal
Appeals).
(3) When a building is shared and the building usage is
separate and distinct for each entity using the building, the building
costs, such as rent, depreciation, utilities, maintenance, and insurance,
should be allocated based upon square footage and may not be
allocated with other indirect costs as a pool of costs. When the
same building space is shared by various entities, the shared building
costs, such as rent, depreciation, utilities, maintenance, and insurance,
should be allocated using a reasonable method which reflects the
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actual usage, such as an allocation based on time in shared activity
areas or meals served in shared dining and kitchen areas.
(4) Where costs are shared, are not directly chargeable
and are allocated as a pool of costs, the following allocation methods
are acceptable for cost-reporting purposes.
(A) If all the business components of a contracted
provider have equivalent units of equivalent service, indirect costs
must be allocated based upon each business component’s units of
service. For example, if a provider had two nursing facilities, indirect
costs requiring allocation as a pool of costs must be allocated based
upon each nursing facility’s units of service, since the units of service
are equivalent units and the services are equivalent services. If a
provider had a nursing facility and a residential care program, indirect
costs requiring allocation as a pool of costs could not be allocated
based upon units of service because even though the units of service
for a nursing facility and a residential care facility are equivalent units,
the services are not equivalent services. If a home health agency
has indirect costs requiring allocation as a pool of costs across its
Medicare home health services and its Medicaid primary home care
services, it could not use units of service to allocate those costs, since
neither the units of service nor the services are equivalent.
(B) If all of a contracted provider’s business compo-
nents are labor-intensive without programmatic residential facility or
residential building costs, the contracted provider must allocate its
indirect costs requiring allocation as a pool of costs based either on
each business component’s pro rata share of salaries or labor costs
or on a cost-to-cost basis.
(i) For cost-reporting cost allocation purposes, the
term "salaries" includes wages paid to employees directly charged
to the specific business component. The term "salaries" also
includes fees paid to contracted individuals, excluding consultants,
who perform services routinely performed by employees, which
are directly charged to the specific business component. The term
"salaries" does not include payroll taxes and employee benefits
associated with the wages of employees.
(ii) For cost-reporting cost-allocation purposes, the
term "labor costs" includes salaries as defined in clause (i) of this
subparagraph, plus the payroll taxes and employee benefits associated
with the wages of the employees.
(iii) The cost-to-cost method allocates costs based
upon the percentage of each business component’s directly-charged
costs to the total directly-charged costs of all business components.
(C) If a contracted provider’s business components
are mixed, with some being labor-intensive and others having a
programmatic residential or institutional component, the contracted
provider must allocate its indirect costs requiring allocation as a pool
of costs either:
(i) based upon the ratio of each business compo-
nent’s total costs less that business component’s facility or building
costs, as related to the contracted provider’s total business component
costs less facility or building costs for all the contracted provider’s
business components; or
(ii) based upon the labor costs method stated in
subparagraph (B)(ii) of this paragraph.
(D) In order to achieve a more accurate and represen-
tative reporting of costs than results from allocating indirect costs as
a pool of costs, a provider may choose to allocate its indirect shared
expenses on a functional basis. For example, costs of a central pay-
roll operation could be allocated to all business components based
on the number of checks issued; the costs of a central purchasing
function could be allocated based on the dollar amount of purchases
made or requisitions handled; payroll costs for an employee work-
ing across business components could be allocated based upon that
employee’s time sheets and/or a documented time study; food costs
could be allocated based upon the number of meals served; transporta-
tion equipment costs could be allocated based upon mileage logs.
(E) Because the determination of reimbursement is
based on cost data, allocation methods based upon revenue streams
are inappropriate and unallowable.
(k) Net expenses. Net expenses are gross expenses less any
purchase discounts or returns and allowances. Purchase discounts
are cash discounts reducing the purchase price as a result of prompt
payment, quantity purchases, or for other reasons. Purchase returns
and allowances are reductions in expenses resulting from returned
merchandise or merchandise which is damaged, lost, or incorrectly
billed. Only net expenses may be reported on the cost report.
Expenses reported on the cost report must be adjusted for all such
purchase discounts or returns and allowances.
§§20.103. Specifications for Allowable and Unallowable Costs.
(a) Introduction. The following list of allowable and unal-
lowable costs is not comprehensive but serves as a guide and clarifies
certain key expense areas. If a particular type of expense is classified
as unallowable for purposes of reporting on a cost report, it does not
mean that individual contracted providers may not make such expen-
itures. Except where specific exceptions are noted, the allowability
f all costs is subject to the general principles specified in §20.102
of this title (relating to General Principles of Allowable and Unal-
lowable Costs). In addition, refer to program-specific allowable and
unallowable costs, as applicable.
(1) Accounting and audit fees. See subsection (b)(2)(C)(i)
of this section.
(2) Advertising and public relations. See subsection
(b)(13) of this section.
(3) Amortization expense. See subsection (b)(7) of this
section.
(4) Bad debt expense. See subsection (b)(17)(M) of this
section.
(5) Boards of directors. See subsection (b)(2)(E) of this
section.
(6) Bonuses. See subsection (b)(1)(A)(i) of this section.
(7) Central office costs. See subsection (b)(4) of this
section.
(8) Charity allowance. See subsection (b)(17)(N) of this
section.
(9) Compensation of employees. See subsection (b)(1) of
this section.
(10) Compensation of owners and related parties. See
subsection (b)(2) of this subsection.
(11) Compensation of outside consultants. See subsection
(b)(2)(C) of this section.
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(12) Courtesy allowance. See subsection (b)(17)(N) of
this subsection.
(13) Depreciation expense. See subsection (b)(7) of this
section.
(14) Donated revenues. See subsection (b)(15) of this
section.
(15) Donated services, supplies, and assets. See subsec-
tion (b)(16) of this section.
(16) Dues or contributions to organizations. See subsec-
tion (b)(11) of this section.
(17) Employee relations expenses. See subsection
(b)(17)(A) of this section.
(18) Employment-related taxes. See subsection (b)(9)(B)
of this section.
(19) Endowment income. See subsection (b)(15) of this
section.
(20) Expenses not related to contracted services. See
subsection (b)(17)(H) of this section.
(21) Fines and penalties. See subsection (b)(17)(G) of
this section.
(22) Franchise tax. See subsection (b)(9)(C) of this
section.
(23) Finance charges. See subsection (b)(8)(E) of this
section.
(24) Franchise fees. See subsection (b)(17)(C) of this
section.
(25) Fringe benefits. See subsection (b)(1)(A)(iii) of this
section.
(26) Fundraising activities. See subsection (b)(14) of this
section.
(27) Gains on disposal of assets. See subsection (b)(7)(F)
of this section.
(28) Gifts. See subsection (b)(15) of this section.
(29) Goodwill. See subsection (b)(7) and (17)(C)(ii) of
this section.
(30) Grants, gifts and income from endowments. See
subsection (b)(15) of this section.
(31) In-kind donations. See subsection (b)(16) of this
section.
(32) Insurance expense. See subsection (b)(10) of this
section.
(33) Interest expense. See subsection (b)(8) of this
section.
(34) Legal fees. See subsection (b)(2)(C)(ii) of this
section.
(35) Life insurance. See subsection (b)(10)(G) of this
section.
(36) Litigation expenses and awards. See subsection
(b)(17)(I) of this section.
(37) Lobbying costs. See subsection (b)(17)(J) of this
section.
(38) Losses on disposal of assets. See subsection
(b)(7)(F) of this section.
(39) Losses due to theft. See subsection (b)(17)(L) of this
section.
(40) Management fees. See subsection (b)(3) of this
section.
(41) Medicaid as payor of last resort. See subsection
(b)(18) of this section.
(42) Medical supplies and medical costs. See subsection
(b)(17)(F) of this section.
(43) Nonpaid workers. See subsection (b)(2)(D) of this
section.
(44) Operating revenue. See subsection (b)(15)(D) of this
section.
(45) Organization costs. See subsection (b)(17)(B) of this
section.
(46) Payroll taxes and insurance. See subsection
(b)(1)(A)(ii) of this section.
(47) Penalties. See subsection (b)(17)(G) of this section.
(48) Planning and evaluation expenses. See subsection
(b)(7)(E) of this section.
(49) Promotional activities. See subsection (b)(14) of this
section.
(50) Public relations. See subsection (b)(13) of this
section.
(51) Repairs and maintenance. See subsection (b)(6) of
this section.
(52) Research and development costs. See subsection
(b)(17)(E) of this section.
(53) Salaries and wages. See subsection (b)(1) and (2) of
this section.
(54) Self-insurance. See subsection (b)(10)(B) of this
section.
(55) Staff training costs. See subsection (b)(12)(A) of this
section.
(56) Startup costs. See subsection (b)(17)(D) of this
section.
(57) Tax expense and credits. See subsection (b)(9) of
this section.
(58) Travel costs. See subsection (b)(12)(B) of this
section.
(59) Utilities. See subsection (b)(5) of this section.
(60) Volunteers. See subsection (b)(2)(D) of this section.
(61) Voucher-paid expenses. See subsection (b)(17)(K)
of this section.
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(62) Workers’ compensation insurance. See subsection
(b)(10) of this section.
(b) Allowable and unallowable costs.
(1) Compensation of employees. Compensation includes
both cash and non-cash forms of compensation subject to federal
payroll tax regulations. Compensation includes wages and salaries
(including bonuses); payroll taxes and insurance; and fringe bene-
fits. Payroll taxes and insurance include Federal Insurance Contribu-
tions Act (old age, survivors, and disability insurance (OASDI) and
Medicare hospital insurance); Unemployment Compensation Insur-
ance; and Workers’ Compensation Insurance.
(A) Allowable compensation of employees is com-
pensation paid to employees in arm’s-length transactions as nonown-
ers and non-related parties and is subject to the reasonable and nec-
essary costs which must be incurred by providers in the provision
of contracted client services. Guidelines for compensation of owners
and related parties are specified in paragraph (2) of this subsection.
(i) A bonus is a type of compensation granted to
employees as a wage enhancement. Bonuses paid to employees
in arm’s-length transactions are allowable costs, subject to the
reasonable and necessary costs which must be incurred by providers
in the provision of contracted client services. In determining the
employee classification type, part-time employees may be considered
a different classification type than full-time employees. To be
allowable, bonuses to owners and/or related parties:
(I) must not represent any form of profit sharing
and must not be determined on the level of profit earned by the
contracted provider;
(II) effective with the 1997 cost report, must be
clearly defined in a written agreement or employment policy;
(III) must not be made only to related parties,
in which case the bonuses are unallowable costs;
(IV) must be based upon the same criteria for all
members of the same employee classification type;
(V) must be made available to all employees of
the same classification type, unless the employee classification type
predominantly consists of related parties, in which case the bonuses
are unallowable costs; and
(VI) must not discriminate in favor of certain
employees, such as employees who are officers, stockholders, or the
highest paid individual(s) of the organization.
(ii) Payroll taxes and insurance are described in
paragraph (9) of this subsection, concerning tax expense and credits,
and paragraph (10) of this subsection.
(iii) Fringe benefits are amounts paid to or on behalf
of an employee, in addition to direct salary or wages, and from which
the employee, his dependent, or his beneficiary derives a personal
benefit before or after the employee’s retirement or death.
(I) Fringe benefits paid to employees in arm’s
length transactions as nonowners and non-related parties are allow-
able costs, subject to the reasonable and necessary costs which must
be incurred by providers in the provision of contracted client care.
To be allowable, fringe benefits paid to owners and/or related parties
must not discriminate in favor of certain employees, such as employ-
ees who are officers, stockholders, or the highest paid individual(s)
of the organization.
(II) Allowable fringe benefits are reported on
cost reports either as salaries and/or wages, as employee benefits, or
as costs applicable to specific cost areas. Any fringe benefit subject
to payroll taxes is reported as salary and wages. Allowable fringe
benefits which are routinely reported as salaries and wages include
paid vacations, paid holidays, sick leave, voting leave, court or jury
duty leave, and/or all-inclusive paid days, as specified in subclause
(III)(-c-) of this clause. Allowable fringe benefits which are routinely
reported as employee benefits include employer contributions to
certain deferred compensation plans, as specified in subclause (III)(-
a-) of this clause, employer contributions to an employee retirement
fund or certain pension plans, as specified in subclause (III)(-b-)
of this clause, and costs of certain employer-paid health, life, and
disability insurance premiums, as specified in subclause (III)(-f-) of
this clause. The contracted provider’s unrecovered cost of meals
and room and board furnished to direct care employees are fringe
benefits which are reported as costs applicable to specific cost areas,
as specified in subclause (III)(-e-) of this clause, unless they are
subject to payroll taxes, whereas they are reported as salaries and
wages.
(III) Fringe benefits include the following:
(-a-) Employer contributions to certain de-
ferred compensation plans. Deferred compensation is remuneration
currently earned by an employee but which is not received until a
subsequent period, usually after retirement. For the cost to be al-
lowable, the deferred compensation plan must be formal, established,
and maintained by the contracted provider and communicated to all
eligible employees. A formal plan is one that is provided for in a
written agreement executed between the contracted provider and the
participating employees. The plan must:
(-1-) prescribe the method for cal-
culating all contributions to the fund;
(-2-) be funded with contributions
made systematically to a funding agency outside the contracted
provider’s ownership or control, such as a trustee, an insurance
company, or a custodial bank account;
(-3-) provide for the protection of
the plan’s assets;
(-4-) designate the requirements
for vested benefits;
(-5-) provide the basis for the com-
putation of the amounts of benefits to be paid;
(-6-) be expected to continue de-
spite normal fluctuations in the contracted provider’s economic ex-
perience; and
(-7-) use all fund contributions and
earnings for the sole benefit of the participating employees. Contribu-
tions made during the cost-reporting period to a deferred compensa-
tion plan meeting the requirements specified in subitems (-1-)-(-7-) of
this item which represent legal obligations of the contracted provider
and which are clearly enumerated as to dollar amount are allowable
costs and should be reported on cost reports as employee benefits.
Reasonable trustee or custodial fees paid by the contracted provider
will be allowed as an administrative cost. However, such fees will
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not be allowable where the deferred compensation plan provides that
they will be paid out of the corpus or earnings of the fund. To be
allowable, contributions representing the employee’s share cannot re-
vert to the contracted provider. However employer-paid contributions
can revert back to the contracted provider in the event an employee
does not vest if designated in the requirements for vested benefits.
(-b-) Employer contributions to an employee
retirement fund or certain pension plans. A pension plan is
a type of deferred compensation plan which is established and
maintained by the employer to provide systematic payment of
definitely determinable benefits to its employees over a period of
years, or for life, after retirement. Such a plan may include
disability, withdrawal, option for lump-sum payment, or insurance
or survivorship benefits incidental and directly related to the pension
benefits. A pension plan must meet all the requirements of a
deferred compensation plan. All employees’ pension fund rights
must be nonforfeitable after such time as they vest under the
plan. Pension fund rights cannot be contingent on continuance
of employment or other factors. Only the amount the contracted
provider or employer contributed to the pension fund during the
reporting period is allowable and should be reported as an employee
benefit. To be allowable, contributions representing the employee’s
share cannot revert to the contracted provider. However employer-
paid contributions can revert to the contracted provider in the event
an employee does not vest.
(-c-) Paid leave. Paid vacations, paid holi-
days, sick leave, voting leave, court or jury duty leave, and/or all-
inclusive paid days, all are reported as employee salaries and/or wages
rather than as employee benefits, as follows:
(-1-) A vacation benefit is a right
granted by an employer to an employee to be absent from his job
for a stipulated period of time without loss of pay or to be paid
an additional salary in lieu of taking a vacation. The contracted
provider’s vacation policy must be consistent among all employees
of a specific category. Vacation expense subject to payroll taxes
must be reported as salaries and wages. Accrued vacation expense
not yet subject to payroll taxes must be reported as employee benefits.
Providers must maintain adequate documentation to substantiate that
costs reported one year as accrued benefits are not also reported,
either the same or another year, as salaries and wages.
(-2-) The cost of sick leave taken,
or payment in lieu of sick leave taken, is not to exceed the salary or
wage the employee would have earned had they reported for work.
Sick leave costs subject to payroll taxes must be reported as salaries
and wages. Accrued sick leave costs not yet subject to payroll taxes
must be reported as employee benefits. Providers must maintain
adequate documentation to substantiate that costs reported one year
as accrued benefits are not also reported, either the same or another
year, as salaries and wages.
(-3-) A formal plan for all-
inclusive paid days off (PDO) is one under which all employees
earn accrued vested leave, or payment in lieu of leave taken, for
an unallocated combination of occasions such as illness, medical
appointments, holi- days, vacations, family leave, and care of a
sick child, based on actual hours worked. The cost of PDO subject
to payroll taxes must be reported as salaries and wages. Accrued
costs of PDO not yet subject to payroll taxes must be reported as
employee benefits. Providers must maintain adequate documentation
to substantiate that costs reported one year as accrued benefits are
not also reported, either the same or another year, as salaries and
wages.
(-d-) Provider-paid instructional courses
benefiting the employee’s interest. Costs related to provider-paid
instructional courses for the benefit of the employee only are
unallowable costs. Refer to paragraph (12)(A) of this subsection,
concerning staff training costs.
(-e-) Contracted provider’s unrecovered cost
of meals and room and board furnished on-site to direct care
employees. Any reasonable unrecovered cost of meals and/or room
and board furnished on-site by a contracted provider to its direct
care employees, which are equivalent to the meals and/or room and
board provided to clients, are allowable costs since they are related to
client care in that such reasonable costs are appropriate and helpful
in developing and maintaining the contracted provider’s operations to
deliver contracted services. Such allowable costs should be reported
in the cost area where the costs were incurred, such as meal costs
being reported in the cost area associ- ated with food and meal
preparation and room and/or board costs being reported in the cost
area associated with building costs.
(-f-) Costs of health, disability and life in-
urance premiums paid or incurred by the contracted provider if the
benefits of the policy are payable to the employee or his beneficiary.
Report allowable health, disability, and life insurance premium costs
as employee benefits. Refer to paragraph (10) of this subsection,
concerning insurance expense.
(B) Compensation of employees that is not clearly
enumerated as to dollar amount or which represent profit or surplus
revenue distributions are unallowable costs. Accrued expenses that
are not legal obligations of the contracted provider are unallowable
costs, including any form of profit sharing and the accrued liabilities
of unfunded deferred compensation plans.
(2) Compensation of owners and related parties. Com-
pensation includes both cash and non-cash forms of compensation
subject to federal payroll tax regulations. Compensation includes
withdrawals from an owner’s capital account; wages and salaries
(including bonuses); payroll taxes and insurance; and fringe bene-
fits. Payroll taxes and insurance include Federal Insurance Contribu-
tions Act (old age, survivors, and disability insurance (OASDI) and
Medicare hospital insurance); Unemployment Compensation Insur-
ance; and Workers’ Compensation Insurance. Allowable compensa-
tion must be reported as salaries and not as management fees.
(A) Allowable compensation of owners and related
parties.
(i) A person who is a sole proprietor, partner, or
co porate stockholder- employee owning any of the outstanding stock
of the contracted provider is considered an owner for the purposes
of this subparagraph. Allowable compensation for a related party,
as defined in §20.102(i) of this title (relating to General Principles
of Allowable and Unallowable Costs), a sole proprietor-employee, a
partner-employee, or a corporate stockholder-employee is governed
by the principles that the services rendered are necessary functions
and that the remuneration is the reasonable value of the services
rendered.
(I) A function is deemed necessary when, if the
owner or related party had not performed said function, the contracted
provider would have had to employ another person to perform that
function. To be necessary, a function must pertain to direct or indirect
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activities in the provision or supervision of contracted client services.
The fact that an owner may have potential supervisory and managerial
authority and responsibility is not as important as the manner in which
this authority and responsibility is actually exercised. As an example,
the right of the owner-administrator to overrule decisions does not
solely constitute a basis for recognition of compensation comparable
to nonowner- administrators.
(II) The test of reasonableness requires that the
compensation of owners or related parties be such an amount as would
ordinarily be paid for comparable services performed by nonowners
or unrelated parties. Reasonable compensation is limited to the fair
market value of services rendered by the owner or related party in
connection with contracted client care. Education and experience of
the owner are pertinent only as they relate to the job being performed
and the services being rendered. For example, where an owner-
administrator is also a physician or a nurse or a lawyer, but the
services evaluated are administrative in nature rather than the actual
practice of medicine or nursing or law, the allowable compensation
is based on the compensation nonphysician or nonnurse or nonlawyer
administrators receive rather than on the rate physicians or nurses or
lawyers receive for their professional services.
(ii) The compensation must be for services per-
formed by the related party, owner, partner, or stockholder that do not
duplicate services performed by another employee of the contracted
provider.
(iii) Compensation for "full-time" service requires
that at least 40 hours per week be devoted to the duties of the
position for which compensation is requested. For owners devoting
less than 40 hours per week to the position, allowable compensation is
limited to the proportion of 40 hours actually devoted to the contract
services. Documentation regarding owners and related parties must
be kept in accordance with §20.105(b)(2)(B)(xi) of this title (relating
to General Reporting and Documentation Requirements, Methods,
and Procedures).
(iv) Compensation must be in accordance with
paragraph (1)(A) of this subsection concerning compensation of
employees, must be made in regular periodic payments, must be
subject to payroll or self-employment taxes, and must be verifiable
by adequate documentation maintained by the contracted provider.
(B) Unallowable compensation of owners and related
parties.
(i) Forms of compensation that are not clearly enu-
merated as to dollar amount or which represent profit or surplus rev-
enue distributions are unallowable costs.
(ii) Compensation in the form of salaries, benefits,
or any form of perquisite provided to owners, partners, officers,
directors, stockholders, employees, or others who do not provide
services directly to clients or who do not provide services required in
the normal conduct of operations to provide contracted client services,
is an unallowable cost. Services which would be required in the
normal conduct of operations to provide contracted client services
would include expenses such as administration of the program or
supervision of direct care staff.
(C) Compensation for outside consultants and fees for
services provided by outside vendors. Allowable compensation for
outside consultants and contracted services must meet the criteria
in §20.102 of this title (relating to General Principles of Allowable
and Unallowable Costs). Specific criteria for certain types of
compensation of outside consultants and contracted services are as
follows:
(i) Accounting and audit fees.
(I) Allowable accounting and audit fees. Fees
for preparation of business tax reports and returns, financial state-
ments, and cost reports are allowable costs. Audit fees associated
with the performance of a financial audit are allowable costs.
(II) Unallowable accounting and audit fees. Ex-
penses related to the preparation of personal tax returns are unal-
lowable costs as are certain taxes. Refer to paragraph (9) of this
subsection, concerning tax expense and credits. Audit fees associ-
ated with the performance of a single audit are unallowable costs.
The cost attributable to a financial audit that was conducted along
with a single audit is allowable if the cost of the financial audit can
be identified separately from the cost attributable to the single audit.
Accounting fees and related costs associated with litigation between
a provider and a governmental entity are unallowable. Accounting
costs associated with any other unallowable costs are also unallow-
able. Fees related to the preparation of annual reports, reports to
stockholders or other interested parties, or for investment manage-
ment are unallowable costs.
(ii) Legal fees. Legal retainers are not allowable
in and of themselves, but rather must be documented as specified
in §20.105(b)(2)(B)(viii) of this title (relating to General Reporting
and Documentation Requirements, Methods, and Procedures). Legal
costs associated with litigation between a provider and a governmen-
tal entity are unallowable. Legal costs associated with any other
unallowable costs are also unallowable.
(D) Value of services of nonpaid workers. Since
the contracted provider incurs no actual costs for nonpaid and/or
volunteer workers, the value of the nonpaid work is not an element
of cost; and the value of such nonpaid work is an unallowable cost.
(E) Boards of directors. Fees and expenses related
to boards of directors are unallowable costs except for: (i)Travel
costs incurred by the contracted provider’s board members to attend
meetings of the contracted provider’s board of directors are allowable
costs in accordance with the travel guidelines as stated in paragraph
(12)(B) of this subsection; and
(ii) Errors and omissions (liability) insurance for
boards of directors are allowable costs.
(3) Management fees.
(A) Allowable management fees. Reasonable man-
agement fees paid to unrelated parties are allowable costs. Allowable
management fees paid to related parties are the actual costs to the re-
lated party for the materials, supplies, and services provided directly
to the individual contracted provider. Any related party compensation
or owner compensation included in allowable management fees paid
to related parties must follow the guidelines specified in §20.102(i)
of this title (relating to General Principles of Allowable and Unal-
lowable Costs) and in paragraph (2) of this subsection, concerning
compensation of owners and related parties. Expenses for manage-
ment provided by the contracted provider’s central office must be
reported as central office costs on the cost report. Cash management
fees related to minimizing interest costs and banking expenses in the
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management of operating revenue necessary for contracted services
are allowable costs.
(B) Unallowable management fees. Fees for manage-
ment of personal investments or investments not necessary for the
provision of contracted services are unallowable costs.
(4) Central office costs. A chain organization consists of
a group of two or more contracted entities which are owned, leased
or controlled through any other arrangement by one organization. A
chain may also include business organizations which are engaged
in other activities and which are not contracted program entities.
Central offices of a chain organization vary in the services furnished
to the components in the chain. The relationship of the central office
to an entity providing contracted services is that of a related party
organization to a contracted provider. Central offices usually furnish
central management and administrative services such as central
accounting, purchasing, personnel services, management direction
and control, and other necessary services. To the extent the central
office furnishes services related directly or indirectly to contracted
client care, the reasonable costs of such services are allowable.
Allowable central office costs include costs directly related to those
services necessary for the provision of client care for contracted
services in Texas and an appropriate share of allowable indirect
costs. Where functions of the central office have no direct or
indirect bearing on delivering contracted client care, the cost for
those functions are not allowable costs. Costs which are unallowable
to the contracted provider are also unallowable as central office
costs. Where a contracted provider is furnished services, facilities,
or supplies from its central office, the costs allowed are subject to
the guidelines of related party transactions in §20.102 (i) of this title
(relating to General Principles of Allowable and Unallowable Costs).
Owner- employees and related parties receiving compensation for
services provided through the central office are allowable to the extent
provided in paragraph (2)(A) and (B) of this subsection, concerning
compensation of owners and related parties.
(5) Utilities. To be allowable, the utilities must be used
directly or indirectly in the provision of contracted services.
(6) Repairs and maintenance. For cost-reporting pur-
poses, repairs and maintenance are categorized as ordinary or ex-
traordinary (major) repairs and should be handled as follows.
(A) Ordinary repairs and maintenance are defined as
outlays for parts, labor, and related supplies which are necessary
to keep the asset in operating condition, but neither add materially
to the use value of the asset nor prolong its life appreciably.
Ordinary repairs are recurring and usually involve relatively small
expenditures. Ordinary repairs include, but are not limited to,
painting, wall papering, copy machine repair, repairing an electrical
circuit, or replacing spark plugs. Because maintenance costs and
ordinary repairs are similar, they are usually combined for accounting
purposes. Ordinary repairs may be expensed.
(B) Extraordinary repairs (major repairs) involve
relatively large expenditures, are not normally recurring in nature,
and usually increase the use value (efficiency and use utility) or
the service life of the asset beyond what it was before the repair.
Extraordinary repairs costing $1,000 or more, with a useful life in
excess of one year, should be capitalized and depreciated. The cost
of the extraordinary repair should be added to the cost of the asset and
depreciated over the remaining useful life of the original asset. If the
life of the asset has been extended due to the repair, the useful life
should be adjusted accordingly. Extraordinary repairs include, but
are not limited to, major vehicle overhauls, major improvements in a
building’s electrical system, carpeting an entire building, replacement
of a roof, or strengthening the foundation of a building.
(7) Depreciation and amortization expense. For purchases
made after the beginning of the contracted provider’s fiscal year 1997,
an asset valued at $1,000 or more and with an estimated useful life
of more than one year at the time of purchase must be depreciated or
amortized, using the straight line method. In determining whether to
expense or depreciate a purchased item, a contracted provider may
expense any single item costing less than $1,000 or having a useful
life of one year or less. Depreciation and amortization expenses for
unallowable assets and costs are also unallowable, including amounts
in excess of those resulting from the straight line method, capitalized
lease expenses in excess of actual lease payments, and goodwill or
any excess above the actual value of physical assets at the time of
purchase. The minimum useful lives to be assigned to common
classes of depreciable property are as follows:
(A) Buildings. A building’s life must be reported as
a minimum of 30 years, with a minimum salvage value of 10%. All
buildings, excluding the value of the land, are uniformly depreciated
on a 30-year life basis, regardless of the actual date of construction
or original purchase. Exceptions to this policy are permissible when
contracted providers choose a useful-life basis in excess of 30 years.
An example of depreciation on a 30-year life basis is:
Figure 1 for 40 TAC 20.103(b)(7)(A)
(B) Building equipment; buildings and grounds im-
provements and repairs; durable medical equipment, furniture, and
appliances; and power equipment and tools used for buildings and
grounds maintenance. Use minimum schedules consistent with "Es-
timated Useful Lives of Depreciable Hospital Assets," published by
the American Hospital Association. Copies of this publication may
be obtained by contacting American Hospital Publishing, Inc., 737
North Michigan Ave., Chicago, IL 60611. Leasehold improvements
whose estimated useful lives according to the guidelines for depre-
ciable hospital assets are longer than the term of the lease must be
depreciated and/or amortized over the remaining life of the lease or
the life of the leasehold improvement, whichever is longer. Building
improvements which are not structural in nature and do not extend
the depreciable life of the building, but whose estimated useful lives
according to the guidelines for depreciable hospital assets are longer
than the remaining depreciable life of the building, must be depre-
ciated over the normal useful life of the building improvements, or
the remaining life of the building, whichever is longer. Once the
estimated useful life of the leasehold improvement has been estab-
lished using the guidelines above, subsequent extensions of the lease
period do not change the useful life of the leasehold improvement.
Any exceptions to this policy shall be stated in each program-specific
reimbursement methodology rules.
(C) Transportation equipment used for the transport
of clients, staff, or materials and supplies utilized by the contracted
provider. Cost reporting must reflect a minimum of three years for
automobiles (including minivans); five years for light trucks and
vans; and seven years for buses and airplanes. Depreciation expenses
for transportation equipment not generally suited or not commonly
used to transport clients, staff, or provider supplies are unallowable
costs. This includes motor homes and recreational vehicles; sports
automobiles; motorcycles; heavy trucks, tractors and equipment used
in farming, ranching, and construction; and transportation equipment
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used for other activities unrelated to the provision of contracted
client care, unless program-specific reimbursement methodology rules
provide otherwise. Refer to §20.105(b)(2)(B)(iii) of this title (relating
to General Reporting and Documentation Requirements, Methods,
and Procedures) for requirements for the maintenance of mileage
logs and other documentation required to substantiate transportation
equipment costs.
(i) Luxury automobiles are defined for cost-
reporting purposes as passenger vehicles, excluding buses, with an
historical cost at time of purchase or a market value at execution
of the lease exceeding $30,000 when purchased or leased before
January 1, 1997. For vehicles leased or purchased on or after
January 1, 1997, luxury vehicles are defined as a base value of
$30,000 with 2.0% being added (using the compound method) to
the base value each January 1 beginning on January 1, 1998. Any
amount above the definition of a luxury vehicle stated above is
an unallowable cost. When a passenger vehicle’s cost exceeds the
amount determined by the definition of a luxury vehicle stated
above, the historical cost is reduced to the amount determined by
the definition of a luxury vehicle. When a passenger vehicle’s
market value at the execution of the lease exceeds the amount
determined by the definition of a luxury vehicle stated above,
the allowable lease payment is limited to the lease amount for a
vehicle with the base value as determined above, with substantiating
documentation as specified in §20.105(b)(2)(B)(iv) of this title
(relating to General Reporting and Documentation Requirements,
Methods, and Procedures). Luxury vehicles must be depreciated
according to depreciation guidelines in this paragraph. Expenses
for passenger luxury vehicles will be allowable if the contracted
provider maintains adequate mileage logs substantiating the use of
the luxury vehicles to transport clients, contracted provider staff or
provider supplies. Refer to §20.105(b)(2)(B)(iii) of this title (relating
to General Reporting and Documentation Requirements, Methods,
and Procedures) for requirements for the maintenance of mileage
logs. The base value does not include specialized equipment, such
as wheelchair lifts, added to assist clients.
(ii) The estimated life of a previously owned (used)
vehicle is the longer of the number of years remaining in the vehicle’s
depreciable life or three years. For example, if a 1994 van were
purchased in 1995, it would have four years remaining in its five-
year depreciable life and that would become the depreciable life for
the used vehicle. If a 1994 minivan were purchased in 1995, it would
have two years remaining in its three-year depreciable life and the
depreciable life for the used vehicle would then be three years.
(iii) Specialized equipment added to a vehicle to
assist a client should be depreciated separately from the vehicle.
Wheelchair lifts have an estimated useful life of four years.
(D) Depreciation for the first reporting period. De-
preciation for the first reporting period is based on the length of time
from the date of acquisition to the end of the reporting period. Depre-
ciation on disposal is based on the length of time from the beginning
of the reporting period in which the asset was disposed to the date
of disposal.
(E) Planning and evaluation expenses. Planning
and evaluation expenses for the purchase of depreciable assets are
allowable costs only where purchases are actually made and the
assets are put into service in the provision of care by the provider for
contracted services.
(F) Gains and losses. Gains and losses realized from
the trade-in or exchange of depreciable assets are included in the
determination of allowable cost. When an asset is acquired by
trading-in an asset that was being depreciated, the historical cost
of the new asset is the sum of the undepreciated cost of the asset
traded-in plus any cash or other assets transferred or to be transferred
to acquire the new asset. Losses resulting from the involuntary
conversion of depreciable assets, such as condemnation, fire, theft,
or other casualty, are includable as allowable costs in the year of
involuntary conversion, provided the total aggregate allowable losses
incurred in any cost-reporting period do not exceed $5,000 and
provided the assets are replaced. If the total aggregate allowable
losses in any cost-reporting period exceed $5,000, the total amount
of the losses over $5,000 is recognized as a deferred charge and
treated as follows:
(i) If a depreciable asset is destroyed by an invol-
untary conversion beyond repair, then the amount of the loss over
$5,000 must be capitalized as a deferred charge over the estimated
useful life of the asset which replaces it. The allowable loss for a
total casualty is the undepreciated cost of the asset, less insurance
proceeds, gifts, and grants from any source as a result of the involun-
tary conversion. If the unrepairable asset is disposed of by scrapping,
income received from salvage is treated as a reduction in the amount
of the allowable loss. Conversely, where additional expense is in-
curred in the scrapping operation, such cost would be added to the
allowable loss of the destroyed asset.
(ii) If a depreciable asset is partially destroyed or
damaged as a result of an involuntary conversion, a reduction in its
cost basis is assumed to have taken place. Therefore, the cost basis
of the asset must be reduced to reflect the amount of the casualty
loss, regardless of whether the loss is covered by insurance.
(I) The amount of the casualty loss is the
difference between the fair market value immediately before the
asualty and the fair market value immediately after the casualty;
however, for cost-reporting purposes, the allowable loss is limited
to the percent of loss in fair market value applied to the net book
value of the asset at the time the casualty occurred. This method of
calculating the allowable loss recognizes the actual reduction in the
cost value of the asset rather than the reduction in replacement value.
(II) Any loss over $5,000 must be capitalized as
a deferred charge and amortized over the useful life of the restored
asset.
(III) The fair market value generally can be
ascertained by competent appraisal. If no appraisal is made, the
cost of repairs to the damaged property is acceptable as evidence of
the loss of value if the repairs restore the property to its condition
immediately before the casualty and, as a result of the repairs, the
value of the property has not been increased. The amount of the
allowable loss is then deducted from the cost basis of the asset before
the casualty, to arrive at the adjusted cost basis of the asset. Any
insurance proceeds received or recoverable must be deducted from
the amount of the casualty loss to determine the gain or the loss.
(IV) Actual costs incurred in the restoration of
an asset are added to the adjusted cost basis of the asset to arrive at the
revised cost of the restored asset and capitalized over the remaining
useful life of the restored asset.
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(V) When the repairs materially improve or add
to the value or utility of the property or appreciably prolong its useful
life, the repairs must be depreciated over the estimated life of the
repairs.
(VI) When the contracted provider maintains
a self-insurance reserve fund, the amount of the casualty loss
recognized as an allowable cost is limited to the lesser of the decrease
in fair market value, as adjusted, of the damaged or destroyed asset or
the amount of cash, and/or investments, comprising the accumulated
balance of the self-insurance reserve account.
(VII) When an asset is sold before the end of
its useful life and a gain is realized (the sales price is greater than
the remaining allowable depreciation), no additional depreciation or
expense is allowed.
(8) Interest expense. Reasonable and necessary interest
on current and capital indebtedness is an allowable cost. In the case
of allowable interest incurred on a loan, in order to be determined
necessary, the loan must have been made to satisfy a financial need
for a purpose reasonably related to contracted client care.
(A) For cost-reporting purposes, allowable interest
expenses are limited to that net portion of interest accrued which
has not been reduced or offset by interest income. To be allowable,
the following requirements must be met.
(i) The loan must be supported by evidence in writ-
ing of an agreement that funds were borrowed and that payment of
interest and repayment of the funds are required and systematically
made. Refer to §20.105(b)(2)(B)(ii) of this title (relating to General
Reporting and Documentation Requirements, Methods, and Proce-
dures);
(ii) The loan must be made in the name of the
contracted provider entity as maker or comaker of the note; and
(iii) The proceeds of the note or loan must be used
for allowable costs.
(B) Interest expense on a demand note is allowable if
the loan is the result of an arm’s-length transaction.
(C) Where the lender is a related party, allowable
interest is limited to the prevailing national average prime interest
rate in effect at the time at which the loan contract was finalized, as
reported by the United States Department of Commerce, Bureau of
Economic Analysis, in the Survey of Current Business.
(D) Interest costs incurred during the period of con-
struction or enlarging of a building must be capitalized as part of the
cost of the building.
(E) Reasonable finance charges and service charges,
together with interest on indebtedness, are allowable costs.
(F) Other fees associated with obtaining an allowable
loan, such as broker’s fees to solicit financing, lender’s fees,
attorney’s fees, and due diligence fees, are allowable costs.
(G) Interest expenses on funds borrowed for purposes
of investing in operations other than contracted services, on loans
pertaining to unallowable items, and on borrowed funds creating
excess working capital are unallowable costs.
(9) Tax expense and credits.
(A) Generally, taxes assessed against the contracted
provider, in accordance with the levying enactments of Texas and
lower levels of government and for which the contracted provider is
liable for payment, are allowable costs. Tax expense based on fines
and penalties are unallowable costs.
(B) Employment-related taxes such as Federal Insur-
ance Contribution Act (FICA), Workers’ Compensation and Unem-
ployment Compensation, are allowable costs. Refer to paragraph (1)
and (1)(A) of this subsection.
(C) Franchise taxes are allowable costs. A franchise
tax is a periodic assessment, as defined by the Texas Comptroller
of Public Accounts and paid to the Texas State Treasurer, levied on
the operation of a business in the State of Texas. Franchise taxes
do not refer to franchise fees, which are the costs associated with
a company’s granting the right to sell its products or services in a
specified territory.
(D) Unallowable taxes include:
(i) federal income taxes and excess profit or surplus
revenue based taxes, including any interest or penalties paid thereon.
However, fees for preparation of business tax reports and business
returns required by law are allowable.
(ii) state or local income and excess profit or
surplus revenue based taxes. However, fees for preparation of
business tax reports and/or business returns are allowable.
(iii) taxes in connection with financing, refinancing,
or refunding operations, such as taxes on the issuance of bonds,
property transfers, issuance or transfer of stocks. Generally, these
costs are either amortized over the life of the securities or depreciated
over the life of the asset. They are, however, unallowable as tax
expense.
(iv) taxes from which exemptions are available to
the contracted provider.
(v) special assessments on land which represent
capital improvements should be capitalized and depreciated over their
estimated useful lives and are not allowable as tax expenses.
(vi) taxes, such as sales taxes, levied against the
client and collected and remitted by the contracted provider.
(vii) self-employment taxes.
(10) Insurance expense. This section covers the follow-
ing types of insurance: property damage and destruction; fire and
casualty; malpractice and comprehensive general liability; errors and
omissions insurance covering boards of directors; theft insurance (fi-
delity bonds and burglary insurance); workers’ compensation; trans-
portation equipment insurance; life insurance for owners, officers,
and key employees; health; disability; and unemployment compensa-
tion.
(A) Purchased and commercial insurance. The rea-
sonable costs of insurance purchased from a commercial carrier or
a nonprofit service corporation are allowable if resulting from an
arm’s-length transaction. The commercial carrier or nonprofit service
corporation must meet the standards as set by the Texas Department
of Insurance. Costs of insurance purchased from a limited purpose
insurer are allowable if they are not in excess of the cost of available
comparable commercial insurance premiums and meet the reasonable
cost provisions. If comparable insurance premiums are not available,
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the limited purpose insurer or captive insurance company must ob-
tain an evaluation of the adequacy and reasonableness of its insurance
premium by an independent actuary, commercial insurance company,
or broker.
(B) Self-Insurance. Self-insurance is a means
whereby a contracted provider undertakes the risk to protect itself
against anticipated liabilities by providing funds in an amount
equivalent to liquidate those liabilities. Self-insurance can also
be described as being uninsured. To qualify as an allowable
self-insurance plan, a contracted provider must enter into an
agreement with an unrelated party that does not provide for the
shifting of risk to the unrelated party designed to provide only
administrative services to liquidate those liabilities and manage risks.
Self-insurance costs for contracted providers who have received
certificates of authority to self-insure from the Texas Workers’
Compensation Commission are allowable costs. Self-insurance costs
in excess of costs for similar, comparable coverage by purchased
and/or commercial insurance premiums are subject to a cost ceiling
in accordance with subparagraph (E)(i)-(iv) of this paragraph.
Documentation substantiating the cost of comparable coverage by
purchased and/or commercial insurance premiums must be obtained
and maintained as specified in §20.105(b)(2)(B)(ix) of this title
(relating to General Reporting and Documentation Requirements,
Methods, and Procedures).
(i) Costs related to self-insurance are allowable on
a claims-paid basis. Contributions to the self-insurance fund or
reserve which do not represent payments based on current liabilities
are not considered actual incurred expenses and are not allowable
costs. For cost-reporting purposes, self-insurance costs are reported
on a cash basis. For cost-reporting purposes, compensation paid to
employees who have been injured on the job is allowable and should
be reported as compensation according to the type of compensation
expense incurred in accordance with paragraphs (1) and (2) of this
subsection.
(ii) For cost-reporting purposes, allowable
employee-related paid claims, such as health insurance and workers’
compensation costs, may either be directly charged to the business
component in which the employee worked or may be allocated
across all business components as an administrative expense. The
method chosen to report these costs must remain consistent each
year. Changes in the method for reporting those costs must be
approved in accordance with §20.102(j) of this title (relating to
General Principles of Allowable and Unallowable Costs).
(C) Determining self-insurance or purchased commer-
cial insurance. There may be situations in which there is a fine line
between self-insurance and purchased or commercial insurance. This
is particularly true of "cost-plus" type arrangements. As long as there
is at least some shifting of risk to the unrelated party, even if limited
to situations such as provider bankruptcy or employee termination,
the arrangement will not be considered self-insurance. Contributions
to a special risk management fund or pool which is operated by a
third party which assumes some of the risk and which has an annual
actuarial review are allowable costs. Examples of such special risk
management funds and pools include the Texas Council Risk Man-
agement Fund and the Texas Municipal League Intergovernmental
Risk Pool.
(D) Reporting of insurance costs. All allowable
insurance premium costs should be reported on cost reports, with
amounts accrued for premiums, modifiers, and surcharges during the
cost-reporting period being adjusted by any refunds and discounts
actually received or settlements paid during the same cost-reporting
period.
(E) Losses in excess of coverage. When a contracted
provider is not fully insured by a purchased commercial insurance
policy, i.e., the provider’s coverage includes coinsurance provisions
and/or deductibles, the amount of allowable insurance costs reported
for each cost-reporting period is subject to a cost ceiling.
(i) The cost ceiling for employee-related insurance,
such as health insurance, or workers’ compensation coverage, is
either the amount that would have been incurred had the provider
purchased full coverage for its entire business entity through a
commercial insurance policy or an amount equal to 10% of the
payroll for employees eligible for such coverage. This cost ceiling
is applied separately to employee-related insurance and to workers’
compensation coverage.
(ii) The cost ceiling for non-employee-related in-
surance, such as malpractice insurance, comprehensive general li-
ability insurance, or property insurance, is the amount that would
have been incurred had the provider purchased full coverage for its
entire business entity through a commercial insurance policy.
(iii) If, during a cost-reporting period, a provider
incurs allowable paid claims in excess of the applicable cost ceiling,
the provider reports on its current cost report allowable insurance
costs up to the amount of the applicable cost ceiling, with the
allowable costs in excess of the applicable cost ceiling being carried
forward to future cost-reporting periods. When, during a future cost-
reporting period, a provider incurs allowable insurance costs in an
amount less than the applicable cost ceiling, the provider reports on
its cost report the allowable insurance costs (paid claims) incurred
during that cost-reporting period plus any allowable carry forward
amount up to the amount of the applicable cost ceiling, with any
excess carry forward being carried forward to future cost reporting
periods.
(iv) Documentation requirements are stated in
§20.105(b)(2)(B)(ix) of this title (relating to General Reporting and
Documentation Requirements, Methods, and Procedures).
(F) Absence of coverage. Where a contracted
provider, other than a governmental provider, has no insurance
protection, the reporting of the provider’s paid claims must follow
the guidelines stated in paragraph (10)(E) of this subsection. For
governmental providers, allowable paid claims for cost-reporting
purposes include all claims paid during the cost-reporting period
only if the provider demonstrates that it has a claims management
and risk management program.
(G) Life insurance costs.
(i) In general, premiums related to insurance on the
lives of owners, officers, and key employees where the contracted
provider is a direct or indirect beneficiary are unallowable costs.
(ii) Life insurance costs are allowable if:
(I) a contracted provider is required by a lending
institution or other lender to purchase such insurance to guarantee the
outstanding loan balance;
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(II) the lending institution or other lender must
be designated as the beneficiary of the insurance policy; and
(III) upon the death of the insured, the proceeds
are restricted to paying off the balance of the loan.
(iii) Allowable insurance premiums are limited to
premiums equivalent to that of a decreasing term life insurance policy
needed to pay off the outstanding loan balance or that portion of the
premium which can be equated to the premium for a similar face
amount of a decreasing term life policy. In addition, the loan must
be reasonable and necessary and must meet the criteria for allowable
loans and interest expense as stated in §20.103(b)(8) of this title
(relating to Specifications for Allowable and Unallowable Costs).
(iv) Provider-paid premiums related to insurance
on the lives of owners- employees, officers, and key employees
where the individual’s relatives or his estate are the beneficiary are
considered to be employee benefits to the individual and are allowable
costs to the extent such employee benefits are allowable. Provider-
paid premiums related to insurance on the lives of owners-employees,
officers, and key employees where required by a financial institution
and the financial institution is the beneficiary is allowable.
(H) Insurance costs pertaining to unallowable costs.
Insurance costs pertaining to items of unallowable costs are them-
selves unallowable costs.
(I) Board of directors’ insurance. Errors and omissions
insurance (liability) on members of boards of directors is an allowable
cost.
(11) Dues or contributions to organizations.
(A) Allowable dues and contributions to organiza-
tions. Costs are allowable for membership in professional associa-
tions directly and primarily concerned with the provision of services
for which the provider is contracted. Allowable costs of memberships
in such organizations include initiation fees, dues, and subscriptions
to related professional periodicals. Allowable costs related to meet-
ings and conferences whose primary purpose is to disseminate infor-
mation for the advancement of contracted client care or the efficient
operation of the contracted program include reasonable travel costs in
accordance with paragraph (12)(B) of this subsection and reasonable
registration fees and other costs incidental to those functions. Travel
costs incurred by members of the board of directors of professional
associations which are directly and primarily concerned with the pro-
vision of services for which the provider has contracted are allowable
in accordance with paragraph (12)(B) of this subsection. Dues or li-
censing fees related to maintaining the professional accreditation or
license of an employee are allowable to the extent that the profes-
sional accreditation or license is directly related to and necessary for
the performance of that employee’s functions.
(B) Unallowable dues and contributions to organiza-
tions. Dues to nonprofessional organizations are unallowable. As-
sessments whose purpose is to fund lawsuits or any legal action
against the state or federal government are unallowable. Portions of
dues based on revenue or for the purposes of lobbying, or campaign
contributions are unallowable costs. Costs of membership in civic
organizations whose primary purpose is the promotion and imple-
mentation of civic objectives are unallowable. Dues or contributions
made to any type of political, social, fraternal, or charitable organiza-
tion are unallowable. Chamber of Commerce dues are unallowable.
Franchise fees are not considered dues or contributions to organiza-
tions.
(C) Dues to purchasing organizations or buying clubs.
Allowable dues to purchasing organizations or buying clubs are
limited to the pro-rata amount representing purchases made for use
in providing contracted services.
(12) Training and travel costs.
(A) Staff training costs.
(i) Staff training costs refer to costs associated with
ducational activities for provider staff. To qualify as an allowable
staff training cost, the training must:
(I) have a direct relationship with the em-
ployee’s job responsibilities, thereby increasing the quality of
contracted client care or the efficient operation of the contracted
provider. Management training, if it is designed to enhance quality
or improve administration and is relevant to the contracted service,
is an allowable cost. The following apply to staff training costs.
(-a-) Non-related party staff. Costs of tu-
ition, books, and related fees for courses required to complete the
designated degree or certification are allowable. The degree or cer-
tification must be necessary to the provision of contracted client ser-
vices of the contracted provider. An example would be any course
required to be taken by a licensed vocational nurse (LVN) working
toward a degree as a registered nurse (RN) where RN services are
necessary to deliver services as required under the contract.
(-b-) Related party staff. Allowable costs
are restricted to specific courses which have a direct relationship
with the employee’s job responsibilities. Examples of allowable
staff training costs include tuition, books, and related fees for an
accounting course for a bookkeeper and a management course for a
supervisor. However, a history course for a bookkeeper, even though
it may be a requirement for a college degree in accounting or business,
i unallowable.
(II) be located within the state of Texas unless
the purpose of the training is for staff training in contracted client
care-related services or quality assurance which is not available in
the state of Texas. All costs for training outside the continental
United States are unallowable costs. For further guidelines regarding
adequate documentation, refer to §20.105(b)(2)(B)(vi) of this title
(relating to General Reporting and Documentation Requirements,
Methods, and Procedures).
(ii) Staff training may be conducted within the
provider setting or off-site. It may be operated by the contracted
provider, provided by an accredited academic or technical institution,
or conducted by a recognized professional organization for the partic-
ular training activity. Workshops on particular contracted client ser-
vices, health applications, on-the-job safety, data processing, account-
ing, the Texas Department of Human Services (DHS) programmatic
or cost related training, supervisory techniques, and other administra-
tive activities are examples of allowable types of training. Costs of
orientation, on-the-job training, and inservice training are recognized
as normal operating costs and are allowable training costs.
(iii) For staff training conducted within the provider
setting, allowable training costs include, but are not limited to,
instructor and consultant fees, training supplies, and visual aids. For
off-site training, allowable costs include costs such as allow- able
travel costs, registration fees, seminar supplies, and classroom costs.
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For additional guidelines regarding allowable travel costs, please refer
to paragraph (12)(B) of this subsection.
(iv) Staff training costs must be reported as net
costs, having been offset by any reimbursement from grants, tuitions,
or donations received for staff educational purposes.
(v) For information regarding nursing facility nurse
aide training, refer to paragraph (17)(K) of this subsection and
program-specific reimbursement methodology rules.
(vi) For guidelines on allowability for client prevo-
cational, vocational, and educational costs, refer to program-specific
reimbursement methodology rules for guidelines on allowability.
(B) Travel costs.
(i) Maximum allowable travel costs for allowable
activities are as follows:
(I) 150% of the limits established by the Texas
Legislature for non- exempt state employees, with respect to hotel
costs and per diem rates.
(II) the maximum allowable mileage reimburse-
ment amount set by the Texas Legislature for non-exempt state em-
ployees.
(ii) Out-of-state travel costs are unallowable, unless
the purpose of the travel is for staff training in contracted client-
care-related services or in quality assurance which is not available in
the state of Texas; the purpose of delivering direct contracted client
services within 25 miles of the Texas border with adjoining states or
Mexico; or the purpose for the travel is to conduct business related to
contracted client services in Texas and the travel is between Texas and
the contracted provider’s central office. All costs for travel outside
the continental United States are unallowable costs, with the singular
exception of travel required for the delivery of direct contracted client
services within 25 miles of the Texas-Mexico border.
(iii) Expenses for private aircraft are allowable only
if:
(I) all criteria in flight logs are maintained as
specified in §20.105(b)(2)(B)(iii) of this title (relating to General Re-
porting and Documentation Requirements, Methods, and Procedures);
and
(II) the contracted provider furnishes documen-
tation demonstrating that the expenses for travel via private aircraft
are not greater than those for commercial alternatives or ground trans-
portation at the time the travel took place. Documentation demon-
strating the cost of ground transportation may include the staff costs
for the employee’s time during the trip, and for commercial alterna-
tives, the staff costs for the employee’s time during the trip and at
the terminal/station.
(13) Advertising and public relations.
(A) Allowable advertising and public relations.
(i) Costs of advertising to meet statutory or regu-
latory requirements, such as program standards, rules, or contract
requirements, are allowable costs.
(ii) Informational listings of contracted providers in
a telephone directory, including yellow page listings up to one-eighth
of a page per telephone directory in the provider’s service area or in
a directory of similar facilities in a given area are allowable if the
listings are consistent with practices that are common and accepted
in the industry.
(iii) Costs of advertising for the purpose of recruit-
ing necessary personnel are allowable costs. Refer to the definition
of necessary in §20.102 (f)(2) of this title (relating to General Prin-
ciples of Allowable and Unallowable Costs).
(iv) Costs of advertising for procurement of items
related to contracted client care, and for sale or disposition of surplus
or scrap material are treated as adjustments of the purchase or selling
price.
(v) Costs of advertising incurred in connection with
obtaining bids for construction or renovation of the contracted
provider’s facilities should be included in the capitalized cost of the
asset. Refer to paragraph (7) of this subsection.
(B) Unallowable advertising and public relations
include:
(i) Costs of advertising of a general nature designed
to invite physicians to utilize a contracted provider’s facilities in their
capacity as independent practitioners;
(ii) Costs of advertising incurred in connection with
the issuance of a contracted provider’s own stock, or the sale of stock
held by the contracted provider in another corporation considered as
reductions in the proceeds from the sale;
(iii) Costs of advertising to the general public which
seeks to increase client utilization of the contracted provider’s
facilities;
(iv) Public relations costs;
(v) Any business promotional advertising; and
(vi) Costs of the development of logos or other
company identification.
(14) Promotional and fundraising activities. Promotional
refers to any activity whose intent is to advertise or aid in the
development of the business. Expenses relating to fundraising and
promotional activities are unallowable, including salaries, benefits,
and payroll taxes for staff performing these activities. If a staff
member performs these activities along with allowable activities,
a portion of that staff member’s salary must be allocated to these
unallowable activities and as such not be reported on the cost report.
Other expenses associated with these activities are also unallowable,
including advertising, publicity, travel, and meals.
(15) Grants, gifts, and income from endowments and
operating revenue.
(A) Restricted grants, gifts, and income from endow-
ments from private sources used to purchase allowable program costs
should not be deducted and offset from allowable costs prior to re-
porting on the cost report.
(B) Grants and contracts from federal, state or local
government, such as transportation grants, United States Department
of Agriculture grants, education grants, Housing and Urban Develop-
ment grants, and Community Service Block Grants, should be offset,
prior to reporting on the cost report, against the particular cost or
group of costs for which the grant was intended. If federal funds
are paid for the care of a specified client, those federal funds should
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not be offset prior to reporting on the cost report, unless otherwise
specified in the program-specific reimbursement methodology rules.
(C) Unrestricted grants, gifts, and income from en-
dowments from private sources used to purchase allowable program
items should not be offset by the contracted provider prior to reporting
on the cost report. All unrestricted funds which are properly alloca-
ble to the cost report should be reported on a contracted provider’s
cost report, as well as any allowable costs to which the unrestricted
funds were applied.
(D) Nonroutine revenues such as income from oper-
ations not associated with providing contracted services, including,
but not limited to, beauty and barber shops, vending machines, gift
shops, canteen stores, and meals sold to employees or guests should
be offset or reduced by the related expenses prior to reporting the
revenue on the cost report. Expenses related to providing these types
of non-contracted operations are unallowable costs. If nonroutine
operating expenses, including overhead costs incurred to generate
nonroutine operating revenue, exceed nonroutine operating revenues,
the net nonroutine operating expenses are unallowable costs. Routine
operating revenue received as payments for the contracted services,
such as income from private clients, private room and board, or other
sources of routine contracted services are not to be offset. Refer to
§20.102(k) of this title (relating to General Principles of Allowable
and Unallowable Costs) for further guidelines on reporting net ex-
penses.
(16) In-kind donations.
(A) Allowable in-kind donations.
(i) Depreciation of in-kind donations is limited to
donated buildings and donated vehicles used in the direct provision
of contracted client services, where title has been transferred to
the provider entity by a third party in an arm’s-length transaction.
Depreciation must be reported in accordance with §20.103(b)(7) of
this title (relating to Specifications for Allowable and Unallowable
Costs). The historical cost basis used to depreciate vehicles must be
consistent with the retail price of the National Automobile Dealers
Association (NADA) listings; or, in the case of a new vehicle, the
documented historical cost to the donor or NADA may be used. The
historical cost basis used to depreciate donated buildings must be the
lower of:
(I) the most recent tax appraisal of the building
prior to donation, unless the donor was exempt from tax appraisal, in
which case an independent appraisal made by a third-party appraiser
at the time of donation may be used in place of the tax appraisal (for
donations made prior to the provider’s 1997 fiscal year, a current
appraisal from an independent third-party appraiser may be used to
establish the historical cost); or
(II) the documented historical cost to the donor.
(ii) Expenses actually incurred to maintain a do-
nated asset for use in providing contracted client care to DHS clients
are allowable.
(iii) If a provider receives a donation of the use of
space owned by another organization and if the provider and the donor
organization are both part of a larger organizational entity (such as
units of a state or county government), the space is not considered a
related-party donation, but rather treated as allowable costs requiring
allocation between the provider and the other organization. For
xample, if a county home health agency is given space to use in
the county office building, costs associated with the use of the space
(such as depreciation, janitorial services, maintenance, and repairs)
must be allocated from the county to the county home health agency.
Allocation of costs must be in compliance with §20.102(j) of this title
(relating to General Principles of Allowable and Unallowable Costs).
(B) Unallowable in-kind donations. The value of
unallowable in-kind donations may be collected for specific programs
at the discretion of DHS for statistical purposes only, on a schedule
separately identified for such purpose. The value of in-kind donations
to a contracted provider, such as produce, supplies, materials,
services, equipment, or other items used by the contracted provider
which the contracted provider did not purchase, is an unallowable
cost. The value of in-kind donations of buildings or vehicles when
the title is not transferred to the provider is an unallowable cost.
The value of in-kind donations to a contracted provider which are
not arm’s-length transactions are unallowable costs. The contracted
provider may not treat as an allowable cost the imputed value for
unallowable in-kind donations.
(17) Miscellaneous costs.
(A) Employee relations expenses. Costs relating to
employee relations are different from fringe benefits, as specified in
paragraph (1)(A)(iii) of this subsection, in that employee relations
expenses incurred are for employees as a group rather than as a
fringe benefit for an individual employee. Examples of allowable
employee relations costs, which are reported as administrative costs
for cost-reporting purposes, include a staff party, an employee outing,
or other such staff expenses intended to boost employee morale and
in turn increase the efficiency and quality of care provided. Other
examples of allowable employee relations expenses are plaques or
awards presented to employees for certain achievements or honors.
Employee relations cost which discriminates in favor of certain
employees, such as employees who are officers, stockholders, related
parties, or the highest paid individual(s) in the organization are
unallowable. Employee relations costs are limited to a ceiling of
$50 per employee eligible to participate per year. If a staff party
includes nonemployees, an allocation must be made such that only the
portion of costs relating to employees and their families in attendance
is reported on the cost report. If a staff party also serves as an
open house for promotional purposes, an allocation of costs must be
made so that only costs relating to employees and their families in
attendance are reported as allowable costs. Entertainment expenses
other than those for the benefit of current clients or those for staff
employee relations described above are unallowable costs.
(B) Organization costs. Organization costs are those
costs directly incident to the creation of a corporation or other form
of business necessary to provide contracted services. These costs are
intangible assets in that they represent expenditures for rights and
privileges which have a value to the business enterprise.
(i) Allowable organization costs include, but are
not limited to, legal fees incurred (such as drafting documents)
in establishing the corporation or other organization, necessary
accounting fees, and fees paid to states for incorporation. Allowable
rga- nization costs must be amortized over a period of not less
than 60 consecutive months, beginning with the first month in which
services are delivered to the first client.
(ii) The following types of costs are considered
unallowable organization costs: costs relating to the issuance and
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sale of shares of capital stock or other securities, reorganization costs,
and stockholder servicing costs. If the business or corporation never
commences actual operations, the organization costs are unallowable.
(C) Franchise fees.
(i) Allowable franchise fees. Allowable franchise
fees include those costs related to actual goods, supplies, and services
received in return for fees paid to a company for the right to sell its
goods and/or services in a specific territory.
(ii) Unallowable franchise fees. Franchise fees
based upon percentages of revenues and/or sales are unallowable
costs. Franchise fees based upon goodwill are unallowable, with
goodwill being that intangible, salable asset arising from the reputa-
tion of a business and its relationship with its customers.
(D) Startup costs. Startup costs are those reasonable
and necessary preparation costs incurred by a provider in the period
of developing the provider’s ability to deliver services. Startup costs
can be incurred prior to the beginning of a newly-formed business
and/or prior to the beginning of a new contract or program for
an existing business. Allowable startup costs include, but are not
limited to, employee salaries, utilities, rent, insurance, employee
training costs, and any other allowable costs incident to the startup
period. Startup costs do not include capital purchases, which are
purchased assets meeting the criteria for depreciation in paragraph
(7) of this subsection. Any costs that are properly identifiable as
organization costs or capitalizable as construction costs must be
appropriately classified as such and excluded from startup costs.
Allowable startup costs should be amortized over a period of not
less than 60 consecutive months. If the business or corporation never
commences actual operations or if the new contract/program never
delivers services, the startup costs are unallowable.
(i) For a newly-formed business, startup costs
should be accumulated up to the time the business begins (that is,
when services are delivered to the first client/customer). Amortiza-
tion of startup costs for a newly-formed business begins the month
the business begins. In the event that a newly-formed business is
established for the direct purpose of contracting with the State for
delivery of client care services, startup costs should be accumulated
up to the time the contract is effective or the time the first client
receives services, whichever comes first, with amortization of startup
costs beginning the same month.
(ii) For a new contract or program implemented by
an existing business, startup costs are related only to the develop-
ment of the provider’s ability to furnish services according to the
standards of the new contract/program and should be accumulated up
to the time the first client receives services according to the contract/
program standards or the effective date of the contract, whichever oc-
curs first. Amortization of startup costs for a new contract/program
implemented by an existing business begins the month in which the
first client receives services according to contract/program standards
or the effective date of the contract, whichever occurs first. If a
contracted provider intends to prepare all portions of its entire pro-
gram at the same time, startup costs for all portions of the program
should be accumulated in a single account and should be amortized
beginning either when the first client is admitted or the effective date
of the contract, whichever occurs first. However, if a contracted
provider intends to prepare portions of its program on a piecemeal
basis, startup costs should be capitalized and amortized separately
for the portion(s) of the provider’s program prepared during different
time periods. For example, a newly-formed corporation opens a se-
nior citizen center for private clients, serving its first client on April
4, 1995. Startup costs would be those costs incurred prior to April
4, 1995, which meet the above definition of startup costs. Amortiza-
tion of the startup costs for this newly-formed business would begin
April 1995. If this same corporation received a contract with DHS
to provide Day Activity and Health Services (DAHS) effective Oc-
tober 1, 1995 and if the corporation served its first DAHS client on
November 5, 1995, startup costs would be those costs incurred to be
able to deliver services according to DAHS program standards. If
the corporation was in compliance with the DAHS standards from
its beginning (April 1995), no new startup costs would be allowable
for amortization as a result of the implementation of the new DAHS
contract by the existing corporation. On the other hand, if the cor-
poration was required to incur additional costs to bring the operation
up to the DAHS program standards, those startup costs incurred prior
to October 1, 1995 (since the contract effective date occurred prior
to serving the first DAHS client) would be amortized beginning with
October 1995.
(E) Research and development costs. Research and
development costs, including, but not limited to, telephone costs,
travel costs, attorney fees, and staff salaries, must be segregated
into separate, individual accounts for each venture in the contracted
provider’s general ledger. Should such a "venture" result in a contract
for a program, the allowable research and development costs would
be incorporated as startup costs for that program. Research and
development costs related to states other than Texas are not allowable
costs for any allocation to any contracted program.
(F) Medical supplies and medical costs. In general,
medical supplies and equipment required by the Occupational Safety
and Health Administration (OSHA), used for universal health and
safety precautions, or otherwise required to meet contracted program
requirements are allowable costs. Refer to program-specific reim-
bursement methodology rules to determine program requirements for
medical supplies and medical costs.
(G) Fines and penalties. Fines and penalties for
violations of regulations, statutes, and ordinances of all types
are unallowable costs. Penalties or charges for late payment of
taxes, utilities, mortgages, loans or insufficient banking funds are
unallowable costs.
(H) Business expenses not directly related to con-
tracted services. Business expenses not directly related to contracted
services, including business investment activities, stockholder and
public relations activities, and farm and ranch operations (unless farm
and ranch operations are specifically allowed by the contracted pro-
gram as necessary to the provision of client care), are unallowable
costs.
(I) Litigation expenses and awards. Unless explicitly
allowed elsewhere in this chapter, no court-ordered award of damages
or settlements made in lieu thereof or legal fees associated with
litigation which resulted in any court-ordered award of damages
or settlements made in lieu thereof, or a criminal conviction, are
allowable.
(J) Lobbying costs. Lobbying costs are unallowable.
(i) Lobbying means the influencing or attempting
to influence an officer or employee of any governmental agency, an
officer or employee of Congress or State Legislature, or an employee
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of a Member of Congress or State Legislature in connection with any
of the following actions:
(I) the awarding of any governmental contract;
(II) the making of any governmental grant;
(III) the making of any governmental loan;
(IV) the entering of any cooperative agreement;
and
(V) the extension, continuation, renewal,
amendment, or modification of any governmental contract, grant,
loan or cooperative agreement.
(ii) Costs associated with the following activities
are unallowable as lobbying costs:
(I) attempting to influence the outcomes of any
governmental election, referendum, initiative, or similar procedure,
through in-kind or cash contributions, endorsements, publicity, or
similar activity;
(II) establishing, administering, contributing to,
or paying the expenses of a political party, campaign, political
action committee, or other organization established for the purpose
of influencing the outcomes of elections;
(III) attempting to influence the introduction of
governmental legislation, the enactment or modification of any
pending governmental legislation through communication with any
member or employee of the Congress or State Legislature (including
efforts to influence state or local officials to engage in similar
lobbying activity) or any governmental official or employee in
connection with a decision to sign or veto enrolled legislation;
(IV) attempting to influence the introduction of
governmental legislation, or the enactment or modification of any
pending governmental legislation by preparing, distributing or using
publicity or propaganda, or by urging members of the general public,
or any segment thereof, to contribute to or participate in any mass
demonstration, march, rally, fund raising drive, lobbying campaign
or letter writing or telephone campaign; and
(V) performing legislative liaison activities, in-
cluding attendance at legislative sessions or committee hearings, gath-
ering information regarding legislation, and analyzing the effect of
legislation, when such activities are carried on in support of or in
knowing preparation for an effort to engage in unallowable lobbying.
(iii) The cost to contracted providers or their staff
to attend meetings with the staff of state agencies or to attend public
hearings or advisory committee meetings held by state agencies which
are involved in the regulation of contracted client care in the program
which they are contracting and which meetings do not meet the
definition of lobbying stated above, are not considered lobbying and
are therefore allowable costs.
(iv) Expenses relating to lobbying are unallowable
including salaries, benefits, and payroll taxes for staff performing
these activities. If a staff member performs these activities along with
allowable activities, a portion of that staff member’s salary must be
allocated to the unallowable activities and as such not be reported on
the cost report.
(K) Direct reimbursements. Any expenses directly
reimbursable to the contracted provider which are considered outside
the reimbursement payment system are unallowable costs, including,
but not limited to, costs associated with Medicare Part A and B
ancillary services. For guidelines on allowability of reporting costs
in excess of those reimbursable directly through a voucher payment
system, refer to program-specific reimbursement methodology rules.
(L) Losses resulting from theft or embezzlement.
Losses resulting from theft or embezzlement of property or funds
of clients held in trust by the contracted provider are not allowable
costs.
(M) A bad debt. A bad debt allowance is a reduction
in revenue resulting from unrecoverable revenue in uncollectible
accounts created or acquired in the provision of contracted client
care. Bad debt as an expense is unallowable.
(N) A charity or courtesy allowance. A charity
allowance is a reduction in normal charges due to the indigence of
the client or resident. A courtesy allowance is a reduction in charges
granted as a courtesy to certain individuals, such as physicians or
clergy. These allowances themselves are not costs since the costs of
the services rendered are already included in the contracted provider’s
costs.
(18) Medicaid as payor of last resort. Medicaid is the
payor of last resort. Costs for which a recipient had Medicare Part
A or B benefits, third party payor benefits, vendor drug coverage,
or any other benefits available are not allowable unless the provider
can document that a provider of services was not accessible. At
a minimum, the documentation must include a list of the providers
contacted, dates(s) of contact, person to whom spoken, telephone
number, and reason given for rejection. It is the availability of these
benefits to cover the cost, not their utilization, which defines the cost
as unallowable.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 8, 1996.
TRD-9611430
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: September 1, 1996
Proposal publication date: May 24, 1996
For further information, please call: (512) 438-3765
♦ ♦ ♦
Chapter 24. Reimbursement Methodology
The Texas Department of Human Services (DHS) adopts the
repeal of §24.101, 24.102, 24.201, 24.301, 24.401, 24.501, and
24.601, and new §24.101, without changes to the proposed text
published in the May 24, 1996, issue of the Texas Register (21
TexReg 4558). The text will not be republished.
Justification for the repeals and new section is to clarify to which
cost report fiscal years this chapter applies.
The repeals and new section will function by clarifying to which
cost report fiscal years this chapter applies.
ADOPTED RULES August 20, 1996 21 TexReg 7887
Also in this issue of the Texas Register, DHS is adopting new
Chapter 20 and related policies in Chapters 19, 46, 47, 48, 50,
and 52 of this title.
A public hearing was held on June 10, 1996, in the Texas
Department of Human Services Board Room, 701 West 51st
Street, Austin, Texas.
No comments were received regarding the adoption of the
repeals.
Subchapter A. Determination of Payment Rates
40 TAC §§24.101–24.102
The repeals are adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance programs, and
under Texas Government Code §531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assistance funds.
The repeals implement the Human Resources Code, §§22.001-
22.030 and §§32.001-32.042.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 8, 1996.
TRD-9611431
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: September 1, 1996
Proposal publication date: May 24, 1996
For further information, please call: (512) 438-3765
♦ ♦ ♦
40 TAC §24.101
The new section is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance programs, and
under Texas Government Code §531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assis- tance funds.
The new section implements the Human Resources Code,
§§22.001-22.030 and §§32.001-32.042.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 8, 1996.
TRD-9611432
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: September 1, 1996
Proposal publication date: May 24, 1996
For further information, please call: (512) 438-3765
♦ ♦ ♦
Subchapter B. Desk Review of Cost Reports
40 TAC §24.201
The repeal is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance programs, and
under Texas Government Code §531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assistance funds.
The repeal implements the Human Resources Code, §§22.001-
22.030 and §§32.001-32.042.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 8, 1996.
TRD-9611433
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: September 1, 1996
Proposal publication date: May 24, 1996
For further information, please call: (512) 438-3765
♦ ♦ ♦
Subchapter C. Inflation Indices
40 TAC §24.301
The repeal is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance programs, and
under Texas Government Code §531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assistance funds.
The repeal implements the Human Resources Code, §§22.001-
22.030 and §§32.001-32.042.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 8, 1996.
TRD-9611434
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: September 1, 1996
Proposal publication date: May 24, 1996
For further information, please call: (512) 438-3765
♦ ♦ ♦
Subchapter D. Notification of Exclusions and
Adjustments
40 TAC §24.401
The repeal is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance programs, and
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under Texas Government Code §531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assistance funds.
The repeal implements the Human Resources Code, §§22.001-
22.030 and §§32.001-32.042.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 8, 1996.
TRD-9611435
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: September 1, 1996
Proposal publication date: May 24, 1996
For further information, please call: (512) 438-3765
♦ ♦ ♦
Subchapter E. Adjustments that Result from New
Legislation, Regulations, or Economic Factors
40 TAC §24.501
The repeal is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance programs, and
under Texas Government Code §531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assistance funds.
The repeal implements the Human Resources Code, §§22.001-
22.030 and §§32.001-32.042.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 8, 1996.
TRD-9611436
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: September 1, 1996
Proposal publication date: May 24, 1996
For further information, please call: (512) 438-3765
♦ ♦ ♦
Subchapter F. Dispute Resolution
40 TAC §24.601
The repeal is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance programs, and
under Texas Government Code §531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assistance funds.
The repeal implements the Human Resources Code, §§22.001-
22.030 and §§32.001-32.042.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 8, 1996.
TRD-9611437
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: September 1, 1996
Proposal publication date: May 24, 1996
For further information, please call: (512) 438-3765
♦ ♦ ♦
Chapter 46. Residential Care Program
The Texas Department of Human Services (DHS) adopts the
repeal of §46.7001 and new §46.7001 and §46.7002, without
changes to the proposed text published in the May 24, 1996,
issue of the Texas Register (21 TexReg 4560). The text will
not be republished.
Justification for the repeal and new sections is the establishment
of a better understanding of the reimbursement methodology
due to inclusion of additional detail.
The repeal and new sections will function by clarifying current
reimbursement methodology practice and incorporate cost re-
port procedural changes.
Also in this issue of the Texas Register, DHS is adopting new
Chapter 20 and related policies in Chapters 19, 24, 47, 48, 50
and 52 of this title.
A public hearing was held on June 10, 1996, in the Texas
Department of Human Services Board Room, 701 West 51st
Street, Austin, Texas.




The repeal is adopted under the Human Resources Code, Title
2, Chapter 22, which authorizes the department to administer
public assistance programs.
The repeal implements Human Resources Code, §§22.001-
22.030.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 8, 1996.
TRD-9611438
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: September 1, 1996
Proposal publication date: April 12, 1996
For further information, please call: (512) 438-3765
♦ ♦ ♦
ADOPTED RULES August 20, 1996 21 TexReg 7889
40 TAC §§46.7001, §46.7002
The new sections are adopted under the Human Resources
Code, Title 2, Chapter 22, which authorizes the department to
administer public assistance programs.
The new sections implement Human Resources Code,
§§22.001-22.030.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 8, 1996.
TRD-9611439
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: September 1, 1996
Proposal publication date: April 12, 1996
For further information, please call: (512) 438-3765
♦ ♦ ♦
Chapter 47. Primary Home Care
Support Documents
40 TAC §47.5901, §47.5902
The Texas Department of Human Services (DHS) adopts an
amendment to §47.5901 and new §47.5902, without changes
to the proposed text published in the May 24,1996, issue of
the Texas Register (21 TexReg 4560). The text will not be
republished.
Justification for the amendment and new section is a better un-
derstanding of the reimbursement methodology due to inclusion
of additional detail, and a single set of guidelines to facilitate fi-
nancial accountability relating to service delivery.
The amendment and new section will function by clarifying
current reimbursement methodology practice and incorporating
cost report procedural changes. In addition, the proposal estab-
lishes cost determination rules that are consistent across pro-
grams, provide explicit guidelines for auditors, provide specific
instructions concerning cost reporting, and provide guidelines
in areas such as documentation and allocation methods. The
proposal also clarifies the calculation of administration costs to
nonpriority and priority 1 services of the Primary Home Care
and Family Care programs.
Also in this issue of the Texas Register, DHS is adopting new
Chapter 20 and related policies in Chapters 19, 24, 46, 48, 50
and 52 of this title.
A public hearing was held on June 10, 1996, in the Texas
Department of Human Services Board Room, 701 West 51st
Street, Austin, Texas.
No comments were received regarding the adoption of the
amendments.
The amendment and new section are adopted under the Human
Resources Code, Title 2, Chapters 22 and 32, which authorizes
the department to administer public and medical assistance
programs, and under Texas Government Code §531.021, which
provides the Health and Human Services Commission with the
authority to administer federal medical assistance funds.
The amendment and new section implements the Human
Resources Code, §§22.001-22.030 and §§32.001-32.042.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 8, 1996.
TRD-9611440
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: September 1, 1996
Proposal publication date: April 12, 1996
For further information, please call: (512) 438-3765
♦ ♦ ♦
Chapter 48. Community Care for Aged and Dis-
abled
Client-managed Attendant Services
40 TAC §48.2613, §48.2614
The Texas Department of Human Services (DHS) adopts the
repeal of §48.6020 and §48.9805; amendments to §48.2613,
§48.9801, §48.9808; and new §48.2614, §48.6020, §48.6021,
§48.9802, §48.9805, §48.9806, and §48.9809, are adopted
without changes to the proposed text as published in the May
24, 1996, issue of the Texas Register (21 TexReg 4560) and
will not be republished.
Justification of the repeals, amendments, and new sections is
the establishment of a single set of guidelines to facilitate fi-
nancial accountability relating to service delivery and a better
understanding of the reimbursement methodology due to inclu-
sion of additional detail.
The repeal, amendments, and new sections will function by clar-
ifying current reimbursement methodology practice, incorporat-
ing cost report procedural changes, establishing cost determi-
nation rules that are consistent across programs, providing ex-
plicit guidelines for auditors, providing specific instructions con-
cerning cost reporting, and providing guidelines in areas such
as documentation and allocation methods.
Also in this issue of the Texas Register, DHS is adopting new
Chapter 20 and related policies in Chapters 19, 24, 46, 47, 50
and 52 of this title.
A public hearing was held on June 10, 1996, in the Texas
Department of Human Services Board Room, 701 West 51st
Street, Austin, Texas.
The department received comments from the East Texas
Council of Governments. A summary of the comments and
the responses follow.
General comment: One commenter stated that federal guide-
lines under the Office of Management Budget (OMB) require
that each federal program should be responsible for its own
share of the costs and that amounts not recoverable as indi-
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rect costs or administrative costs under one Federal award may
not be shifted to another federal award, unless specifically au-
thorized by Federal legislation or regulation. The commenter
wanted to know how the disallowed costs would be picked up.
Response: Each program or business entity operated by
the provider should have all shared costs allocated to each
program so that each program receives its fair share of shared
costs. Unallowable costs may be incurred by the provider
but are not reportable as allowable costs on a DHS cost
report. These costs must be assumed by the provider or
claimed under another program which allows the cost. The
cost reports for this program are not used for determining
a provider’s individual reimbursement. The cost reports are
used to determine a ceiling amount which individual provider
negotiated reimbursement amounts cannot exceed. DHS is
adopting these sections without change.
Comment concerning §48.9805(e)(1): One commenter ques-
tioned if advertising to solicit bids and to dispose of surplus
materials would be allowable.
Response: These types of advertising are adjustments to the
purchase or selling price. Advertising costs are removed from
the revenue produced from the sale of the item and advertising
costs to seek the purchase of an item is not reduced but is
added to the cost of the item purchased. DHS is adopting this
paragraph without change.
Comment concerning §48.9805(e)(11): One commenter stated
that fees and travel expenses for board of directors are allowed
by (OMB) guidelines and that they are mandated as a Council
of Government and subcontractor nonprofit agency to have a
board of directors.
Response: This rule language is a restatement of current rules
and no changes in the language were proposed. The travel
costs for boards of directors are allowable beginning with the
1997 cost report. The meals program is not anticipated to
have a cost report covering provider’s 1996 fiscal year. This
cost will be allowable beginning with provider’s costs incurred
during their 1997 fiscal year. DHS is adopting this paragraph
without change. The amendment and new section are adopted
under the Human Resources Code, Title 2, Chapters 22 and
32, which authorizes the department to administer public and
medical assistance programs and under Texas Government
Code §531.021, which provides the Health and Human Services
Commission with the authority to administer federal medical
assistance funds. The amendment and new section implement
the Human Resources Code, §§22.001-22.030 and §§32.001-
32.042.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 8, 1996.
TRD-9611441
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: September 1, 1996
Proposal publication date: May 24, 1996
For further information, please call: (512) 438-3765
♦ ♦ ♦
1915(c) Medicaid Home and Community-based
Waiver Services for Aged and Disabled Adults
Who Meet Criteria Alternatives to Nursing Facility
Care
40 TAC §48.6020
The repeal is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance programs and
under Texas Government Code §531.021, which provides the
Health and Human Services Commission with the authority
to administer federal medical assistance funds. The repeal
implements the Human Resources Code, §§22.001-22.030 and
§§32.001-32.042.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 8, 1996.
TRD-9611442
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: September 1, 1996
Proposal publication date: May 24, 1996
For further information, please call: (512) 438-3765
♦ ♦ ♦
40 TAC §48.6020, §48.6021
The new sections are adopted under the Human Resources
Code, Title 2, Chapters 22 and 32, which authorizes the de-
partment to administer public and medical assistance programs
and under Texas Government Code §531.021, which provides
the Health and Human Services Commission with the authority
to administer federal medical assistance funds. The new sec-
tions implement the Human Resources Code, §§22.001-22.030
and §§32.001-32.042.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 8, 1996.
TRD-9611443
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: September 1, 1996
Proposal publication date: May 24, 1996
For further information, please call: (512) 438-3765
♦ ♦ ♦
Support Documents
40 TAC §§48.9801, 48.9802, 48.9805, 48.9806, 48.9808,
48.9809
ADOPTED RULES August 20, 1996 21 TexReg 7891
The amendments and new sections are adopted under the
Human Resources Code, Title 2, Chapter 22, which autho-
rizes the department to administer public assistance programs.
The amendments and new sections implement the Human Re-
sources Code, §§22.001-22.030.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 8, 1996.
TRD-9611444
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: September 1, 1996
Proposal publication date: May 24, 1996
For further information, please call: (512) 438-3765
♦ ♦ ♦
40 TAC §48.9805
The repeal is adopted under the Human Resources Code, Title
2, Chapter 22, which authorizes the department to administer
public assistance programs. The repeal implements the Human
Resources Code, §§22.001-22.030.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 8, 1996.
TRD-9611445
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: September 1, 1996
Proposal publication date: May 24, 1996
For further information, please call: (512) 438-3765
♦ ♦ ♦
Chapter 50. Day Activity and Health Services
Reimbursement Methodology for Day Activity and
Health Services
40 TAC §§50.6901–50.6907
The Texas Department of Human Services (DHS) adopts
amendments to §§50.6901-50.6906, and new §50.6907. Sec-
tions 50.6901-50.6902, and 50.6904-50.6906 are adopted with-
out changes to the proposed text as published in the May 24,
1996, issue of the Texas Register (21 TexReg 4596) and
will not be republished. An amendment to §50.6903 and new
§50.6907 are adopted with changes.
Justification for the amendments and new section is the es-
tablishment of a single set of guidelines to facilitate financial
accountability relating to service delivery and a better under-
standing of the reimbursement methodology due to inclusion of
additional detail.
The amendments and new section will function by clarifying
current reimbursement methodology practice, incorporate cost
report procedural changes, and to establish cost determina-
tion rules that are consistent across programs, provide explicit
guidelines for auditors, provide specific instructions concerning
cost reporting, and provide guidelines in areas such as docu-
mentation and allocation methods.
Also in this issue of the Texas Register, DHS is adopting new
Chapter 20 and related policies in Chapters 19, 24, 46, 47, 48,
and 52 of this title.
A public hearing was held on June 10, 1996, in the Texas
Department of Human Services Board Room, 701 West 51st
Street, Austin, Texas.
The department received comments regarding the adoption of
the sections from the Adult Day Care Association of Texas and
from representatives from the following contracted providers:
Sunglo Fellowship Centers, Seniors 2000, Caring People, and
Seniors We Are, Inc.
General comments: Three commenters requested that all cal-
culations, factors, methods and proposed changes in methods
be presented at least two years in advance to the public.
Response: The methods used to determine reimbursement
are processed according to the Administrative Procedures Act.
This act identifies the public notice and comment process
used for rule making by state agencies, including DHS. In
addition, the Texas Health and Human Services Commission
and the department require rules to be reviewed by advisory
committees and the department’s board prior to being published
in the Texas Register. Information regarding reimbursement
calculations are available to interested parties under the Open
Records Act. Mandating that these processes involve two
years of public notice unnecessarily delays action on rules and
revision of reimbursement amounts. DHS is adopting these
sections without change.
Comment concerning §50.6903 and §50.6907(f): Three com-
menters requested that the occupancy rate be deleted from
the methodology and not be used in rate calculations. These
three commenters also requested that skewness and kurtosis
be deleted from the methodology for calculating rates.
Response: Occupancy adjustments, skewness and kurtosis are
not in the proposed rule language and are not used in the
calculations for reimbursement determination for this program.
DHS is adopting this section and subsection without change.
Comment concerning §50.6903(c)(2): Three commenters re-
quested that in this paragraph the word "DHS" be deleted and
the word "Provider" be inserted.
Response: This sentence appropriately states that DHS allo-
cates payroll taxes in the calculation of reimbursement amounts.
Providers report lump sum payroll taxes on the cost report and
the department allocates these lump sum amounts to the in-
dividual salary amounts reported on the cost report. DHS is
adopting this paragraph without change.
Comment concerning §50.6903(c)(4): Three commenters re-
quested that the department amend the reimbursement rate
semi-annually based on national inflation indices.
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Response: Inflation factors are used to inflate costs from the
historical reporting period to the next ensuing reimbursement
period. Reimbursement adjustments are not necessary semi-
annually since the inflation factors adjust for anticipated infla-
tion for the entire reimbursement period. Subsection 20.108(b)
allows for the contracting of an appropriate optional index spe-
cific to Texas. Texas specific inflation indices are more appro-
priate than national indices in determining reimbursement for
contracted services in Texas. DHS is adopting this paragraph
without change.
Comment concerning §50.6905(b)(5)(A): Three commenters re-
quested that the limit for determining depreciation or amortiza-
tion be increased from $500 to $1,000. The commenters further
requested adding the phrase "for the period of the lease, but
not less than 5 years" to the end of the subparagraph.
Response: This rule language is a restatement of current rules
and no changes in the language were proposed. The $1,000
limit for determining depreciation or amortization is effective
with the provider’s 1997 cost report. This implementation date
affects providers costs which are incurred during the provider’s
fiscal year ending in 1997. For some providers this period
begins as early as February 1996. This implementation time
period was selected to allow providers time to capture costs
according to this new limit. This statement cannot be added to
the end of the subparagraph since the subparagraph refers to
property both owned and leased. In addition, this subparagraph
defines the limit for depreciation and amortization and does not
define the period of time to depreciate or amortize property
or improvements. DHS is adopting this subparagraph without
change.
Comment concerning §50.6905(b)(5)(A)(i): Three commenters
requested that the historical cost not be used in the determina-
tion of the cost of the building. The commenters requested that
an appraised rental or lease value from a certified appraiser be
used to determine building cost.
Response: This rule language is a restatement of current rules
and no changes in the language were proposed. The historical
cost is the actual cost to the provider in the purchase of the
building. Independent appraisals do not reflect actual cost and
can vary widely based on the methods used by the appraiser.
These variances could result in an inaccurate reflection of the
value of the building and do not represent the cost to the
provider. DHS is adopting this clause without change.
Comment concerning §50.6905(b)(5)(B): Three commenters
requested that the related party cost be limited to the "appraised
rental or lease value as provided by certified appraiser".
Response: This rule language is a restatement of current rules
and no changes in the language were proposed. See response
to §50.6905(b)(5)(A)(i). Related party purchases should be
limited to the actual cost incurred by the related party and
should not include any mark-ups or profit from the related
party transaction. DHS is adopting this subparagraph without
change.
Comment concerning §50.6906(b)(13): Two commenters
stated that the language needed to be made clear that this
section refers to fees and travel expenses for provider board
meetings and not meetings with DHS.
Response: This language is clear in stating that fees and
travel expenses relating to "corporation or association board
of directors" are unallowable. This subsection is a listing
of unallowable costs and it would be inappropriate to list
an allowable cost in this paragraph. DHS is adopting this
paragraph without change.
Comment concerning §50.6906(b)(15): Five commenters
stated that fines and penalties for late payment of taxes,
utilities, and mortgages and loans should be allowable because
of cash flow problems caused by the state not paying on time
or not paying for everything the providers bill.
Response: This rule language is a restatement of current
rules and no changes in the language were proposed. The
department should not include in reimbursement determination
the costs of imprudent business practices which could be
avoided by providers. Interest expense on working capital loans
is an allowable cost which can help providers to adjust to cash
flow shortages. DHS is adopting this paragraph without change.
Comment concerning §50.6906(b)(17): Three commenters
stated that promotional and public relations expenses are a
part of advocacy and the public needs to know what Day
Activities and Health Services are. Two other commenters
stated that often fund raising, promotion, and public relations is
an activity for the clients and promotes interaction with clients
and community.
Response: This rule language is a restatement of current rules
and no changes in the language were proposed. Successful
fund raising receipts should exceed the expenses incurred by
the fund raiser. The expenses to raise funds should be offset
by the funds raised and are therefore not allowable expenses.
Promotional and public relations activities are not necessary to
recruit or retain the state’s clients and are therefore unallowable.
DHS is adopting this paragraph without change.
Comment concerning §50.6906(b)(22): Five commenters
stated that physicians’ orders should be allowable costs since
clients often do not have the funds to pay the doctors.
Response: This rule language is a restatement of current rules
and no changes in the language were proposed. Physicians
should be billing the client for completion of physicians’ orders.
An exception occurs if a physician has accepted Medicaid
payments for the diagnosis and treatment of the client’s illness,
which makes the client eligible for Day Activities and Health
Services (DAHS). In this situation, the physician should bill
Medicaid and cannot bill the client for completion of physician’s
orders. The completion of physician’s orders is not a service
covered under the DAHS program and is therefore unallowable.
DHS is adopting this paragraph without change.
Comment concerning §50.6906(b)(22): Three commenters
stated that the expenses to recruit, train and other employment
related expenses for volunteers and other unpaid staff should
be allowable legitimate business expenses.
Response: This rule language is a restatement of current rules
and no changes in the language were proposed. The value of
the services performed by the volunteer and unpaid staff is not
an actual expense to the provider and is therefore unallowable.
However, actual expenses to train and recruit all staff are
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allowable expenses. DHS is adopting this paragraph without
change.
Comment concerning §50.6906(b)(22): Three commenters
stated that self insurance funds should be allowable costs
provided they are secured and escrowed with a legal entity.
Response: This rule language is a restatement of current rules
and no changes in the language were proposed. Actual claim
costs are allowed in a fiscal year up to a limit, with carry-
forwards on amounts that exceed the limit. Accrual reporting
does not assure that amounts set aside will be used for claims
payment. Accruals of known expenses which will be paid are
allowed. Accrual based payments to an unrelated party that
provide for the shifting of risk are allowed. DHS is adopting this
paragraph without change.
Comment concerning §50.6906(b)(30): Five commenters
stated that an owner’s earnings should be allowable if they can
verify that IRS taxes were paid on such earnings.
Response: This rule language is a restatement of current rules
and no changes in the language were proposed. Owner’s
paid salary for documented services performed is allowable.
Profit distributions are not an expense to provide contracted
client services and are therefore unallowable as a cost for cost
reporting purposes. DHS is adopting this paragraph without
change.
Comment concerning §50.6907(f)(4): Two commenters re-
quested the language be clarified to specify where the cost of
a driver should be reported on the cost report.
Response: The language has been changed to specify that
driver’s salary is to be reported in the salaries and benefits cost
area.
Comment concerning §50.6907(f)(5): This rule language is a
restatement of current rules and no changes in the language
were proposed. Three commenters stated that reimbursement
should be calculated using the mean weighted average and not
the median.
Response: The median cost is less influenced by extreme
costs, either high or low, than is the mean and therefore is
less likely to fluctuate dramatically from year to year. DHS is
adopting this paragraph without change.
In addition, the department is changing §50.6903 (c)(6) and
§50.6907(f)(5) to clarify existing procedures. The amendments
and new section are adopted under the Human Resources
Code, Title 2, Chapters 22 and 32, which authorizes the de-
partment to administer public and medical assistance programs,
and under Texas Government Code §531.021, which provides
the Health and Human Services Commission with the author-
ity to administer federal medical assistance funds. The amend-
ments and new section implement the Human Resources Code,
§§22.001-22.030 and §§32.001-32.042.
§§50.6903. Reimbursement Determination.
(a) General requirements. Cost reports pertaining to
providers’ fiscal years ending in calendar year 1994, 1995, or 1996
will be governed by the information in this section, and the infor-
mation in §24.101(b) of this title (relating to General Specifications
and Methodology). In addition, the Texas Department of Human
Services (DHS) applies the general principles of cost determination
as specified in §20.101 of this title (relating to Introduction). Cost
reports pertaining to providers’ fiscal years ending in calendar year
1997 and subsequent years will be governed by the information
in §50.6907 of this title (relating to Reimbursement Methodology
for Day Activity and Health Services: 1997 and Subsequent Cost
Reports).
(b) (No change.)
(c) Reimbursement determination. DHS determines reim-
bursement in the following manner.
(1) (No change.)
(2) DHS staff allocate payroll taxes and employee benefits
to each salary line item on the cost report on a pro rata basis
based on the portion of that salary line item to the amount of total
salary expense. The employee benefits for administrative staff are
allocated directly to the corresponding salaries for those positions.
The allocated payroll taxes are Federal Insurance Contributions
Act (FICA) or Social Security, Workers’ Compensation Insurance
(WCI), Federal Unemployment Tax Act (FUTA), and the Texas
Unemployment Compensation Act (TUCA).
(3) Each provider’s total reported allowable costs, exclud-
ing depreciation and mortgage interest, are projected from the histor-
ical cost-reporting period to the prospective reimbursement period as
described in §20.108 of this title (relating to Determination of Infla-
tion Indices). The prospective reimbursement period is the period of
time that the reimbursement is expected to be in effect.
(4) DHS may adjust reimbursement to compensate for
anticipated future changes in the program requirements in accordance
with §20.109 of this title (relating to Adjusting Reimbursement When
New Legislation, Regulations, or Economic Factors Affect Costs).
(5) DHS staff combine allowable reported costs into the
following six cost areas.
(A) Salaries and benefits cost area includes the
salaries, wages, payroll taxes, and benefits of Day Activity and Health
Services direct service personnel.
(B)-(F) (No change.)
(6) Allowable costs are totaled by cost area and then
divided by the total units of service for the reporting period to
determine the cost per unit of service. DHS staff rank from low
to high all provider agencies’ projected costs per unit of service in
each cost area. The median projected unit of service cost from each
cost area is then determined. Those median projected unit of service
costs from each cost area are totaled. That resulting total is multiplied
by 1.044 and becomes the recommended reimbursement.
(d) Authority to determine reimbursement. The authority to
determine reimbursement is specified in §20.101 of this title (relating
to Introduction).
§§50.6907. Reimbursement Methodology for Day Activity and
Health Services: 1997 and Subsequent Cost Reports.
(a) Day Activity and Health Care Services. Day activity and
health care facilities provide noninstitutional care to clients residing
in the community through rehabilitative nursing and social services.
The Texas Department of Human Services (DHS) reimburses Day
Activity and Health Services (DAHS) provider agencies for the
services they provide to clients.
21 TexReg 7894 August 20, 1996 Texas Register
(b) General requirements. For the completion and submittal
of cost reports pertaining to providers’ fiscal years ending in
calendar year 1997 and subsequent years, providers must apply the
information in this section. DHS applies the general principles of
cost determination as specified in §20.101 of this title (relating to
Introduction).
(c) Cost-reporting guidelines. Providers must follow the
cost-reporting guidelines as specified in §20.105 of this title (relating
to General Reporting and Documentation Requirements, Methods,
and Procedures).
(d) Exclusion of cost reports.
(1) Providers are responsible for reporting only allowable
costs on the cost report, except where cost report instructions indicate
that other costs are to be reported in specific lines or sections.
Only allowable cost information is used to determine recommended
reimbursement. DHS excludes from reimbursement determination
any unallowable expenses included in the cost report and makes the
appropriate adjustments to expenses and other information reported
by providers. The purpose is to ensure that the database reflects
costs and other information which are necessary for the provision of
services and are consistent with federal and state regulations.
(2) Individual cost reports may not be included in the
database used for reimbursement determination if:
(A) there is reasonable doubt as to the accuracy or
allowability of a significant part of the information reported; or
(B) an auditor determines that reported costs are not
verifiable.
(3) When material pertinent to proposed reimbursements
is made available to the public, the material will include the number
of cost reports eliminated from reimbursement determination for the
reason stated in paragraph (2)(A) of this subsection.
(e) Review of cost reports. DHS staff perform either desk
reviews or field audits of all contracted providers. The frequency
and nature of the field audits are determined by DHS to ensure the
fiscal integrity of the program. Desk reviews and field audits will be
conducted in accordance with §20.106 of this title (relating to Basic
Objectives and Criteria for Audit and Desk Review of Cost Reports),
and providers will be notified of the results of a desk review or a field
audit in accordance with §20.107 of this title (relating to Notification
of Exclusions and Adjustments). Providers may request an informal
and, if necessary, an administrative hearing to dispute an action taken
by DHS under §20.110 of this title (relating to Informal Reviews and
Formal Appeals).
(f) Reimbursement determination. DHS determines reim-
bursement in the following manner.
(1) All contracted providers must submit a cost report
unless the number of days between the date the first DHS client
received services and the provider’s fiscal year end is 30 days or
fewer. The provider may be excused from submitting a cost report
if circumstances beyond the control of the provider make cost-report
completion impossible, such as the loss of records due to natural
disasters or removal of records from the provider’s custody by any
governmental entity. Requests to be excused from submitting a cost
report must be received by the DHS’s Rate Analysis Department
before the due date of the cost report.
(2) DHS staff allocate payroll taxes and employee benefits
to each salary line item on the cost report on a pro rata basis
based on the portion of that salary line item to the amount of total
salary expense. The employee benefits for administrative staff are
allocated directly to the corresponding salaries for those positions.
The allocated payroll taxes are Federal Insurance Contributions
Act (FICA) or Social Security, Workers’ Compensation Insurance
(WCI), Federal Unemployment Tax Act (FUTA), and the Texas
Unemployment Compensation Act (TUCA).
(3) DHS staff project all allowable expenses, exclud-
ing depreciation and mortgage interest, for the period from each
provider’s reporting period to the next ensuing reimbursement period.
DHS staff determine reasonable and appropriate economic adjusters
as described in §20.108 of this title (relating to Determination of In-
flation Indices) to calculate the projected expenses. DHS staff also
adjust reimbursement if new legislation, regulations, or economic
factors affect costs as specified in §20.109 of this title (relating to
Adjusting Reimbursement When New Legislation, Regulations, or
Economic Factors Affect Costs).
(4) DHS staff combine allowable reported costs into the
following six cost areas:
(A) Salaries and benefits cost area includes the
salaries, wages, payroll taxes, and benefits of Day Activity and Health
Services direct service personnel and drivers.
(B) Transportation cost area includes the rental or
lease of transportation equipment and operating costs. The driver’s
salary is not included in this cost area.
(C) Food and food service cost area includes the cost
of meals, related supplies, dieticians, and food servers.
(D) Building, equipment, and capital cost area in-
cludes all building operation expenses.
(E) Utility cost area includes all water, electric, gas,
and telephone expenses.
(F) Direct programmatic expenses cost area includes
the costs of medical and activity supplies, and administration,
including administrative staff.
(5) Allowable costs are totaled by cost area and then
divided by the total units of service for the reporting period to
determine the cost per unit of service. DHS staff rank from low
to high all provider agencies’ projected costs per unit of service in
each cost area. The median projected unit of service cost from each
cost area is then determined. Those median projected unit of service
costs from each cost area are totaled. That resulting total is multiplied
by 1.044 and becomes the recommended reimbursement.
(6) The reimbursement determination authority is speci-
fied in §20.101 of this title (relating to Introduction).
(g) Allowable and unallowable costs. Providers must follow
the guidelines specified in §20.102 of this title (relating to General
Principles of Allowable and Unallowable Costs) in determining
whether a cost is allowable or unallowable. Providers must follow the
guidelines for allowable and unallowable costs specified in §20.103
of this title (relating to Specifications for Allowable and Unallowable
Costs).
(h) DAHS-specific allowable costs. Allowable costs specific
to the DAHS program are certain medical equipment and supplies.
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These are allowable costs if they are related to the services for which
DHS has contracted. This may include, but is not limited to, supplies
and equipment considered necessary to perform client assessments,
medication administration, and nursing treatment.
(i) DAHS-specific unallowable costs. Unallowable costs
specific to the DAHS program are:
(1) physician’s fees for completion of physician orders;
(2) costs for food and food services which should have
been offset by the United States Department of Agriculture (USDA)
revenue as specified in §20.103(b)(15)(B) of this title (relating to
Specification for Allowable and Unallowable Costs); and
(3) costs for which the provider received federal funds
which should have been offset as specified in §20.103(b)(15)(B) of
this title (relating to Specification for Allowable and Unallowable
Costs).
(j) Reporting revenue. Revenue must be reported on the cost
report according to §20.104 of this title (relating to Revenue).
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 8, 1996.
TRD-9611446
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: September 1, 1996
Proposal publication date: May 24, 1996
For further information, please call: (512) 438-3765
♦ ♦ ♦
Chapter 52. Emergency Response Services
Claims
40 TAC §52.502, §52.504
The Texas Department of Human Services (DHS) adopts an
amendment to §52.502, and new §52.504, without changes to
the proposed text as published in the May 24, 1996, issue of
the Texas Register (21 TexReg 4601). The text will not be
republished.
Justification for the amendment and new section is a better un-
derstanding of the reimbursement methodology due to inclusion
of additional detail and a single set of guidelines to facilitate fi-
nancial accountability relating to service delivery.
The amendment and new section will function by clarifying cur-
rent reimbursement methodology practice, incorporating cost
report procedural changes, establishing cost determination
rules that are consistent across programs, providing explicit
guidelines for auditors, providing specific instructions concern-
ing cost reporting, and providing guidelines in areas such as
documentation and allocation methods.
Also in this issue of the Texas Register, DHS is adopting new
Chapter 20 and related policies in Chapters 19, 24, 46, 47, 48,
and 50 of this title.
A public hearing was held on June 10, 1996, in the Texas
Department of Human Services Board Room, 701 West 51st
Street, Austin, Texas.
No comments were received regarding the adoption of the new
and amended sections.
The amendment and new section are adopted under the Human
Resources Code, Title 2, Chapter 22, which authorizes the
department to administer public assistance programs. The
amendment and new section implement the Human Resources
Code, §§22.001-22.030.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on August 8, 1996.
TRD-9611447
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: September 1, 1996
Proposal publication date: May 24, 1996
For further information, please call: (512) 438-3765
♦ ♦ ♦
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TABLES AND GRAPHICS
Graphic material from the emergency, proposed, and adopted sections is published
separately in this tables and grphics section. Graphic material is arranged in this
section in the following order: Title Number, Part Number, Chapter Number and
Section Number.
Graphic material is indicated in the text of the emergency, proposed, and adopted
rules by the following tag: the word Figure followed by the TAC citation, rule
number, and the appropriate subsection, paragraph, subparagraph and so on.
Multiple graphics in a rule are designated as Figure 1 followed by the TAC citation,
See Figure 1 for 40 TAC 20.103(b)(7)(A)
building historical cost
   (excluding land)
depreciable basis
divided by 30 years
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$110,000
-   11,000
$   99,000
=   $3,300 depreciation expense per year
OPEN MEETINGS
Agencies with statewide jurisdiction must give at least seven days notice before an impending meeting.
Institutions of higher education or political subdivisions covering all or part of four or more counties
(regional agencies) must post notice at least 72 hours before a scheduled m eting time. Some notices may be
received too late to be published before the meeting is held, but all notices are published in the Texas
Register.
Emergency meetings and agendas. Any of the governmental entities listed above must have notice of an
emergency meeting, an emergency revision to an agenda, and the reason for such emergency posted for at
least two hours before the meeting is convened. All emergency meeting notices filed by governmental
agencies will be published.
Posting of open meeting notices. All notices are posted on the bulletin board at the main office of the
Secretary of State in lobby of the James Earl Rudder Building, 1019 Brazos, Austin. These notices may
contain a more detailed agenda than what is published in the Texas Register.
Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a disability must have
an equal opportunity for effective communication and participation in public meetings. Upon request,
agencies must provide auxiliary aids and services, such as interpreters for the deaf and hearing impaired,
readers, large print or braille documents. In determining type of auxiliary aid or service, agencies must give
primary consideration to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting summary several days prior to the meeting by mail, telephone, or
RELAY Texas (1-800-735-2989).
State Office of Administrative Hearings
Monday, November 4, 1996, 9:00 a.m.




A Hearing on the Merits is scheduled for the above date and
time in SOAH Docket No. 473–96–1043; PUC Docket No.
14982– APPLICATION OF COMMUNICATION TELESYSTEMS
INTERNATIONAL FOR A SERVICE PROVIDER CERTIFICATE
OF OPERATING AUTHORITY IN TEXAS.
Contact: J. Kay Trostle, 300 West 15th Street, Suite 502, Austin,
Texas 78701–1649, (512) 936–0728.
Filed: August 12, 1996, 3:33 p.m.
TRD-9611667
♦ ♦ ♦
Texas Department of Agriculture
Tuesday, August 20, 1996, 1:30 p.m.
Uvalde County Courthouse, Room 300
Uvalde




Discussion and Action: Read and approve minutes of last meeting;
Appointment of Board member; Setting rate of assessment and
procedures for collection; Identification of projects; Proposals;
Budget for 96–97 growing season
Adjourn
Contact: Don Laffere, P.O. Box 305, Batesville, Texas 78829, (210)
4376–4385.
Filed: August 12, 1996, 11:36 p.m.
TRD-9611653
♦ ♦ ♦
Wednesday, August 21, 1996, 1:00 p.m. and Thursday, Au-
gust 22, 1996, 8:00 a.m.
Ambassador Hotel, 3100 H40 West
Amarillo
Texas Wheat Producers Board
AGENDA:
1:00 p.m. Wednesday, August 21: Call meeting to Order: Opening
Remarks.
Discussion and Action: Minutes of May meeting; Financial and Audit
Reports, Budget Amendment Request.
Report: Collection and Refund Report; Report from TDA Represen-
tative.
Report and Action: USW Board of Director’s Meeting; NAWG
Summer Leadership Conference.
8:00 a.m. Thursday, August 22: Call meeting to Order and Opening
Remarks.
Report and Action: Texas A&M Ag Day and Texas Wheat Seed
Improvement Committee Meeting; Computer Upgrade Discussion,
Past Quarter and Future Activities.
Report: USW Latin American Buyers Conference; Agriculture Ad-
visory Committee; Texas Ag. Business Council; Texas Agricultural
Council Meeting; Texas A & M Agricultural Summit; Other Board
Members Reports.
Adjourn.
Contact: Bill Nelson, Texas Wheat Producers Board, 2201 Civic Cir-
cle, Amarillo, Texas 79109–1853, (806) 352–2191.
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Filed: August 13, 1996, 2:36 p.m.
TRD-9611773
♦ ♦ ♦
Thursday, August 22, 1996, 10:00 a.m.
William P. Clements Building, Committee Room 5, 300 West 15th
Street
Austin
Texas Agricultural Finance Authority
AGENDA:
Attendance at the Texas Bond Review Authority meeting for the
purpose of presentation of the TAFA Board’s application for program
expansion to the Texas Bond Review Authority.
Contact: Robert Kennedy, P.O. Box 12847, Austin, Texas 78711,
(512) 463–7639.
Filed: August 12, 1996, 2:43 p.m.
TRD-9611663
♦ ♦ ♦
Texas Commission on Alcohol and Drug Abuse
(TCADA)
Monday, August 26, 1996, 1:00 p.m.
1323 58th Street, South Plains Association of Governments Board-
room
Plainview
Regional Advisory Consortium (RAC), Region 1
AGENDA:
Call to order; approval of March 14, 1996 and July 11, 1996 min-
utes; TCADA update; nominations and election of RAC members;
nominations and election of officers; scheduling of next meeting; ad-
journment.
Contact: Sidney Skipper, TCADA, 2109 Avenue Q, Lubbock, Texas
79405, (806) 472–2317.
Filed: August 13, 1996, 11:20 a.m.
TRD-9611750
♦ ♦ ♦
Texas Board of Chiropractic Examiners





The Rules Committee of the Texas Board of Chiropractic Examiners
will meet to discuss, consider, take any appropriate action and/or
approve: 1) Travel to Treat; 2) Section 71.6; Time, Place and Scope
of Exam; 3) Section 71.12: National Board Examination; 4) Section
74.1: Chiropractic Facilities; 5) Section 75.7: Fees; 6) Section
75.10; Administrative Fines and Penalties; 7) Proposed Section 72.1:
Categories of Complaints; 8) Section 75.1: Grossly Unprofessional
Conduct
Contact: Patte B. Kent, Executive Director, 333 Guadalupe, Tower III,
Suite 825, Austin, Texas 78701, (512) 305–6700.
Filed: August 13, 1996, 3:01 p.m.
TRD-9611776
♦ ♦ ♦
Comptroller of Public Accounts
Monday, August 26, 1996, 10:00 a.m
LBJ Building, Room 114, 111 East 17th Street
Austin
The Public Assistance Fraud Oversight Task Force
AGENDA: This notice announces the fourth meeting of the Public
Assistance Fraud Oversight Task Force, created pursuant to H.B 1863
(referred to as the Welfare Reform Bill). The Public Assistance Fraud
Oversight Task Force is created to advise and assist the Department
of Human Services and its’ Inspector General in improving the
efficiency of fraud investigations and collections.
I. TDHS report on fingerprint imaging project
II. Discussion by federal, state, and private sector representatives on
current fraud control efforts
III. Reports from task force agencies on current enforcement tech-
niques with a discussion of additional plans
IV. Status of data exchange and data matching efforts and other
cooperative efforts among agencies
V. Review of final report outline
VI. Public comments
Contact: Annette LeVoi, EBT Liaison, 111 East 17th Street, Room G-
27, Austin, Texas 78774, (512) 305–8610.
Filed: August 12, 1996, 3:51 p.m.
TRD-9611668
♦ ♦ ♦
State Board of Dental Examiners
Friday, August 23, and Saturday, August 24, 1996, 8:30 a.m.




I. Call to Order

















III. Executive Session to discuss pending contemplated litigation and/

















Contact: Mei Ling Clendennen, SBDE, 333 Guadalupe Street, Tower
3, Suite 800, Austin, Texas 78701, (512) 463–6400.
Filed: August 12, 1996, 2:02 p.m.
TRD-9611657
♦ ♦ ♦
Interagency Council on Early Childhood Inter-
vention
Thursday, August 22, 1996, 9:00 a.m.




Public Comment. Discussion and Approval of Minutes from July
25, 1996 meeting. Discussion and Approval of Advisory Committee
and Director’s Forum Reports. Discussion and Approval of Staff
Recommendation Regarding Fees. Discussion on Revisions to
Chapter 73, Human Resources Code. Discussion and Approval
of Funding for Comprehensive and Milestones in Fiscal Year
1997. Discussion and Approval of Operating Budget for FY 1997.
Discussion and Approval of Expenditure Report for 1996. Scheduling
of FY 97 Meetings. Discussion and Approval of Directors’ and
Officers’ Liability Insurance. Discussion and Approval of Affirmative
Action Plan. Update on OSEP Self-Study Team. CRCG Contract.
Tour of Texas, Report on Move, Budget Hearing Reminder, Audit
Plan.
Contact: Donna Samuelson, 1100 West 49th Street, Austin, Texas
78756, (512) 424–6754.
Filed: August 13, 1996, 11:09 a.m.
TRD-9611743
♦ ♦ ♦
East Texas State University
Friday, August 23, 1996, 9:00 a.m.




1.) Call to Order, Opening Remarks by Chairperson, Recognition of
Guests 2.) Approval of Agenda 3.) Approval of Minutes of May 3,
1996 4.) Report of Division Activities, Commerce and Texarkana
5.) Report of Division Activities, Commerce and Texarkana 6.)
Faculty Workload Report, Summer, ETSU-Commerce 7.) Under-
sized Class Report, Summer, ETSU-Commerce 8.) Faculty Work-
load Report, Summer, ETSU-Texarkana 9.) Undersized Class Re-
port, summer, ETSU-Texarkana 10.) Adjustments to FY96 Oper-
ating Budget, ETSU-Commerce 11.) Adjustments to FY96 Oper-
ating Budget, ETSU-Texarkana 12.) Adjustments to FY97 Operat-
ing Budget, ETSU Texarkana 13.) Approval of Vending Contractor,
ETSU-Texarkana 14.) Approval of Student Deposit Scholarships,
ETSU-Texarkana 15.) Approval of Cooperative Agreement, ETSU-
Texarkana 16.) Adoption of Compensation Plan, ETSU-Texarkana
17.) Investment Report from Smith Graham & Company 18.) Report
from the University Auditor 19.) Report on Historically Underuti-
lized Businesses 20.) Executive Session 21.) Adjournment
Contact: Charles Turner, ETSU, Commerce, Texas 75429, (903) 886–
5539
Filed: August 13, 1996, 11:50 a.m.
TRD-9611752
♦ ♦ ♦
Office of the Governor
Thursday, August 22, 1996, 9:30 a.m.
Amarillo Garden Center Auditorium, 1400 Streit Drive
Amarillo
Citizen’s Committee on Property Tax Relief
AGENDA:
Public briefing and public hearing.
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Persons with Disabilities who plan to attend this meeting and who
may need auxiliary aids or services such as interpreters for persons
who are deaf or hearing impaired, readers, large print or braille, are
requested to contact Camille Welborn at (512) 475–3337 or (512)
463–1776, four working days prior to the meeting so that appropriate
arrangements can be made.
Contact: Albert Hawkins, 4th Floor, State Insurance Building, 1100
San Jacinto, Austin, Texas 78701, (512) 463–1778.
Filed: August 12, 1996, 12:08 p.m.
TRD-9611655
♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Wednesday, August 21, 1996, 9:30 a.m.
12118 North Interstate, Room 201S, Building E
Austin
AGENDA: REGISTRATION FOR 9:30 AGENDA BEGINS AT 8:45
UNTIL 9:25).
The Commission will consider approving the following matters on
the attached agenda: Temporary Authorization; Class 2 Modifica-
tions; Class 3 Modification; Budget; Resolution; Contratc; Hearing
request; CAFO permit; District Matters; Temporary Order; Default
Order; Authorization to Construct; Municipal Waste Discharge; Pub-
lic Water Supply Enforcement; Municipal Solid Waste Enforcement;
Industrial Hazardous Waste Enforcement; Solid Waste Registration
Enforcement; On-Site Investigation Enforcement; Air Quality En-
forcement; Petroleum Storage Tank Enforcement; Rules; Adminis-
trative Law Judge’s Proposals for Decision; Executive Session; the
Commission will consider items previously posted for open meeting
and at such meeting verbally postponed or continued to this date.
With regard to any item, the Commission may take various actions,
including but not limited to rescheduling an item in its entirety or for
particular action at a future date or time.
Contact: Doug Kitts, 12100 Park 35 Circle, Austin, Texas 78753,
(512) 239–3317.
Filed: August 13, 1996, 1:06 p.m.
TRD-9611751
♦ ♦ ♦
Wednesday, August 21, 1996, 9:30 a.m.
12118 North Interstate, Room 201S, Building E
Austin
REVISED AGENDA:
The Commission will consider approving the following matters on the
attached addendum to agenda: Motion for Rehearing; Water Right
Amendment; Executive Session.
Contact: Doug Kitts, 12100 Park 35 Circle, Austin, Texas 78753,
(512) 239–3317.
Filed: August 13, 1996, 1:06 p.m.
TRD-9611777
♦ ♦ ♦
Thursday, September 5, 1996, 10:00 a.m.
1200 North Washington, Ramada Inn- Banquet Room
Livingston
AGENDA:
For a hearing before an administrative law judge of the State Office
of Administrative Hearings on an application filed with the Texas
Natural Resource Conservation Commission by CEDAR POINT
UTILITY MANAGEMENT, INC. for an increase in water and sewer
rates effective April 1, 1996, for its service area located in Polk
County, Texas. SOAH Docket No. 582–96–0921.
Contact: Melissa Medina, P.O. Box 13025, Austin, Texas 78711–
3025, (512) 475–3445
Filed: August 13, 1996, 1:06 p.m.
TRD-9611761
♦ ♦ ♦
Thursday, September 5, 1996, 10:00 a.m.
Building A, Room 110, (TNRCC Complex)
12124 Park 35 Circle
Austin
AGENDA:
For a hearing before an administrative law judge of the State
Office of Administrative Hearings on an application filed with the
Texas Natural Resource Conservation Commission by the TOWN OF
FLOWER MOUND to amend its water Certificate of Convenience
and Necessity (CNN) No. 10982 which authorizes the provision of
water utility service in Denton County, Texas. The applicant also
proposes decertification of a portion of CCN No. 10197 issued
to Bartonville Water Supply Corporation. The proposed utility
service area includes the Bridlewood Development and is located
approximately one mile west of downtown Flower Mound, Texas
and is generally bounded on the east by Glenwick Estates, on the
south by FM1171, on the west by Lusk Lane and on the north by
Kings Road/Waketon Road. The total area being requested includes
approximately 450 acres and no current customers. SOAH Docket
No. 582–96–1385.
Contact: Melissa Medina, P.O. Box 13025, Austin, Texas 78711–
3025, (512) 475–3445
Filed: August 13, 1996, 12:45 p.m.
TRD-9611755
♦ ♦ ♦
Monday, September 9, 1996, 10:00 a.m.
Building C, Room 131E, (TNRCC Complex)
12124 Park 35 Circle
Austin
AGENDA:
For a hearing before an administrative law judge of the State Office
of Administrative Hearings on an application filed with the Texas
Natural Resource Conservation Commission:
LOMETA RURAL WATER SUPPLY CORPORATION (Certificate
of Convenience and Necessity (CCN) No. 12000) appealing the
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wholesale water rates charged by the City of Lometa (CCN No.
10465) in Lampasas County, Texas (TNRCC No. 96–1140–UCR);
the CITY OF LOMETA (CNN No. 10465) appealing the wholesale
water rates charged by the City of Lampasas in Lampasas County,
Texas (TNRCC No. 96–1139–UCR).
The above applications have been designated as SOAH Docket No.
582–96–1384.
Contact: Melissa Medina, P.O. Box 13025, Austin, Texas 78711–
3025, (512) 475–3445
Filed: August 13, 1996, 12:45 p.m.
TRD-9611756
♦ ♦ ♦
Tuesday, September 10, 1996, 10:00 a.m.
Building A, Room 110, (TNRCC Complex)
12124 Park 35 Circle
Austin
AGENDA:
For a hearing before an administrative law judge of the State
Office of Administrative Hearings on an application filed with the
Texas Natural Resource Conservation Commission by MOUNTAIN
PEAK WATER SUPPLY CORPORATION to amend its water
Certificate of Convenience and Necessity (CCN) No. 10908 which
authorizes the provision of water utility service in Ellis and Johnson
Counties, Texas. The applicant also proposes decertification of a
portion of CCN No. 10081 issued to Johnson County Rural Water
Supply Corporation. The proposed utility service area is located
approximately three miles south of downtown Midlothian, Texas and
is generally bounded on the north by Old Fort Worth Highway, on
the east by FM875 and Skinner Road, on the south by Brigman Road
and on the west by FM 2738. The total area being requested includes
81,000 acres and 1,285 current customers. SOAH Docket No. 582–
96–1383.
Contact: Melissa Medina, P.O. Box 13025, Austin, Texas 7811–3025,
(512) 475–3445
Filed: August 13, 1996, 12:45 p.m.
TRD-9611757
♦ ♦ ♦
Wednesday, September 11, 1996, 10:00 a.m.
Building F, Room 2210, (TNRCC Complex)
12015 Park 35 Circle
Austin
AGENDA:
For a hearing before an administrative law judge of the State Office
of Administrative Hearings on an application filed with the Texas
Natural Resource Conservation Commission by ONION CREEK
WASTEWATER CORPORATION for an increase in sewer rates
effective July 1, 1996, for its service area located in Travis County,
Texas. SOAH Docket No. 582–96–1382.
Contact: Melissa Medina, P.O. Box 13025, Austin, Texas 7811–3025,
(512) 475–3445
Filed: August 13, 1996, 12:45 p.m.
TRD-9611758
♦ ♦ ♦
Thursday, September 12, 1996, 10:00 a.m.
Building B, Room 1014A (TNRCC Complex)
12124 Park 35 Circle
Austin
AGENDA:
For a hearing before an administrative law judge of the State
Office of Administrative Hearings on an application filed with the
Texas Natural Resource Conservation Commission by the CITY OF
HIGHLAND VILLAGE for a sewer Certificate of Convenience and
Necessity (CNN) to provide sewer utility service in Denton County,
Texas. The proposed utility service area is located in and around
the City of Highland Village, Texas and is generally bounded on the
south by FM 407, on the east by IH35, on the north by Lewisville
Lake and on the west by Chinn Chapel Road. The total area being
requested includes approximately 3,483 current customers. SOAH
Docket No. 582–96–1381.
Contact: Melissa Medina, P.O. Box 13025, Austin, Texas 7811–3025,
(512) 475–3445
Filed: August 13, 1996, 12:46 p.m.
TRD-9611759
♦ ♦ ♦
Texas State Board of Plumbing Examiners
Thursday, August 22, 1996, 9:30 a.m.




1. Discussion, formulation and adoption of continuing education plan
for medical gas licensees to submit to the full Board for approval.
2. Discussion and possible action on the formulation of a correspon-
dence course for continuing education of medical gas licensees to
submit to the full Board for approval.
3. Discussion and possible adoption of procedures necessary to check
the knowledge and ability of medical gas licensees to make joints
correctly to submit to the full Board for approval.
4. Discussion, formulation, and assignment of the responsibility to
formulate test covering the material in NFPA 96 to submit to the full
Board for approval.
5. Discussion of and possible action on combining medical gas con-
tinuing education with current continuing education for journeymen
and masters to submit to the full Board for approval.
6. Discussion of and action on a requirement that each medical gas
licensee obtain a copy of NEPA 99C 96 edition to submit to the full
Board for approval.
7. Discussion and possible action on requirements necessary to teach
the continuing education course and who is to do the teaching to
submit to the full Board for approval.
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8. Discussion of current law and the long term effect on medical gas
continuing education and certification.
Contact: Mary Lou Lane, 929 East 41st Street, Austin, Texas 78751,
(512) 458–2145, Extension 222
Filed: August 12, 1996, 11:05 a.m.
TRD-9611650
♦ ♦ ♦
Texas Board of Private Investigators and Private
Security Agencies
Thursday, August 22, 1996, 8:30 a.m.






II. Review of Staff Recommendation and Board Action on New
Licenses, Suspension Orders, Reinstatement Orders, Revocations,
Denials, Reprimands, Summary Suspensions, Summary Denials,
Requests for Waivers, Other Proposals for Decision, Requests for
Rehearings, Reconsiderations and Related Issues.
OLD BUSINESS
I. Approval of May 15, 1996 Board Meeting Minutes.
NEW BUSINESS (CONTINUED)
III. Discussion regarding Training Course for Personal Protection
Instructors.
IV. Discussion and Approval of Implementation Policy on FBI
Background Checks (Board Rule 452.1)
V. Discussion and Possible Final Adoption of Proposed Board Rule
433.3.
VI. Discussion and Possible Adoption of Proposed Board Rule 436.1.
VII. Discussion and Adoption of 1998–1999 Legislative Appropria-
tion Request.
VIII. Discussion and Approval of Executive Director’s 1995 Personal
Financial Statement.
IX. Election of Vice Chairman and Secretary.
X. Discussion and Possible Adoption of Proposed Board Rule
Regarding Private Investigation Continuing Education.
PLEASE NOTE: LUNCH BREAK WILL BE TAKEN AT THE
APPROPRIATE TIME.
Contact: Clema Sanders, P.O. Box 13509, Austin, Texas 78711,
(512) 463–5545
Filed: August 14, 1996, 8:41 a.m.
TRD-9611787
♦ ♦ ♦
Texas Property and Casualty Insurance Guar-
anty Association
Thursday, August 22, 1996, 9:00 a.m.




The Texas Property & Casualty Insurance Guaranty Association
Board of Directors will meet to: Call the meeting to order, read
the Antitrust Statement, approve minutes of the June 20, 1996 Board
Meeting, discuss and take possible action on the following items:
Action items- Legal and Claims Committee report, Finance and
Audit Committee report, Governmental Affairs Task Force Report;
1) Legislative report 2) Texas Worker’s Compensation Insurance
Facility update, discuss and take possible action on the following
items: Informational items; claims status report, NCIGF update,
Executive Session- Regulatory report, State Auditor’s Preliminary
Report, Attorney’s Report, Report on Claims Litigation (1) Waldrep
case, (2) GAF Litigation, and discuss and take possible action on
items considered in Executive Session.
Contact: Marvin Kelly, 9420 Research Boulevard, Echelon III, Suite
400, Austin, Texas 78759, (512) 345–9335.
Filed: August 14, 1996
TRD-9611839
♦ ♦ ♦
Texas Department of Protective and Regulatory
Services
Thursday, August 22, 1996, 10:30 a.m.
Winters Complex, 701 West 51st Street, Public Hearing Room 125E
Austin
Board, Texas Department of Protective and Regulatory Services
AGENDA:
1. Call to order
2. Legislative Appropriations Request
3. Consideration of extension of current reimbursement rates for 24
hour Child Care Facilities.
Contact: Virginia Guzman, P.O. Box 149030, Mail Code E-554,
Austin, Texas 78714– 9030, (512) 438–3765.
Filed: August 14, 1996, 9:05 a.m.
TRD-9611791
♦ ♦ ♦
Public Utility Commission of Texas
Wednesday, August 21, 1996, 9:00 a.m.
7800 Shoal Creek Boulevard
Austin
AGENDA:
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There will be an open meeting for discussion, consideration, and
possible action on: Secretary’s report; Docket No. 14552 (SOAH
No. 473–95–1167), 14453 (SOAH No. 473–95–1168), 15810
(SOAH No. 473–96–0828); Docket No. 16105; Docket No.
15990 (SOAH No. 473–96–0992), Docket Nos. 15947, 16097,
14658, 14820, 15835, 15836, 15706, 16285, 16196, 16226, 16244,
16189; Project Nos. 15557, 12853, 14929; Filings submitted to the
Commission under Title I of the Federal Telecommunications Act
of 1996; Evaluation of Caller ID Consumer Education Panel; Relay
Texas Advisory Committee; Commission’s response to the Federal
Telecommunications Act of 1996, including actions taken by the
FCC; Competition in local telephone markets and services; Project
No. 16018; Docket Nos. 15840, 15089 (SOAH No. 473–96–0707),
16147, 15296, 14261, 15114, 15499, 15506, 15731; Project nos.
14045, 15000, 15001, 15002; FERC Order Nos. 888, 889 and notice
of proposed rulemaking on Capacity Reservation Tariffs; Competition
in wholesale electric power markets, including wholesale power
marketers, and exempt wholesale generators; Electric reliability
and service quality; Project Nos 15016, 15986; Enforcement of
PURA provisions, commission rules and orders; Project assignment,s
correspondence, staff reports, agency administrative procedures and
personnel policy; Relocation to William B. Travis Building; Budget,
fiscal matters, strategic planning and SOAH contract; Adjournment
for closed session to consider litigation and personnel matters;
Reconvene for discussion and decisions on matters considered in
closed session.
Contact: Paula Mueller, 7800 Shoalcreek Boulevard, Austin, Texas
78757, (512) 458–0241.
Filed: August 13, 1996, 1:36 p.m.
TRD-9611762
♦ ♦ ♦
Wednesday, August 21, 1996, 9:00 a.m.
7800 Shoal Creek Boulevard
Austin
REVISED AGENDA:
In addition to the previously submitted agenda, the Commission will
also consider Docket Nos 12475/12481, Application of Southwestern
Bell Telephone and GTE Southwest, Inc. for Approval of LRIC
Work Plans Pursuant to P.U.C. SUBST.R. 23.21(e). (Status Report
and Discussion).
Contact: Paula Mueller, 7800 Shoalcreek Boulevard, Austin, Texas
78757, (512) 458–0241.
Filed: August 13, 1996, 4:27 p.m.
TRD-9611779
♦ ♦ ♦
Friday, August 30, 1996, 9:00 a.m.




A prehearing conference has been scheduled for the above date and
time in Docket No. 15926–APPLICATION OF SOUTHWESTERN
BELL TELEPHONE COMPANY TO RESTRUCTURE LOCAL
AND DIRECTORY ASSISTANCE TRANSPORT CATEGORIES
OF ITS SWITCHED ACCESS SERVICES PURSUANT TO P.U.C.
SUBST. R.23.23(d).
Contact: Paula Mueller, 7800 Shoalcreek Boulevard, Austin, Texas
78757, (512) 458–0241.
Filed: August 13, 1996, 8:00 a.m.
TRD-9611725
♦ ♦ ♦
Railroad Commission of Texas
Tuesday, August 20, 1996, 8:30 a.m.
1701 North Congress, 1st Floor Conference Room 1–111
Austin
REVISED AGENDA:
In addition to previously posted items, the Commission will consider
the following:
1. Discussion and action on comments to EPA regarding proposed
expansion of TRI reporting.
2. An application from Union Carbide Corporation, P.O. Box 186,
Port Lavaca, Texas 77979 to deviate from the terms of the Texas
Clearance Law at its’ Seadrift Plant located on Highway 185, near
Port Lavaca, Texas (Docket No. 0003715ZZCL)
Contact: Lindil C. Fowler, Jr. P.O. Box 12967, Austin, Texas 78711,
(512) 463–7033.
Filed: August 12, 1996, 11:57 a.m.
TRD-9611654
♦ ♦ ♦
Texas Tech University Health Sciences Center &
Texas Tech University
Tuesday, August 20, 1996, 8:30 a.m.




Approve minutes of regular meeting held on May 10, 1996 and of
special teleconference meetings held on June 7, 1996 and July 12,
1996.
Consider: V.T.C.A. Government 551.071– consultation with attorney
regarding pending and contemplated litigation; V.T.C.A. Government
551.072 — consideration of the value and sale of University owned
real property known as the Proctor Estate; V.T.C.A. Government
Code 551.073 – consideration of prospective gifts to the University;
V.T.C.A. Government Code 551.074–consider the employment of
an individual to the position of Chief Executive Officer of Texas
Tech University and Texas Tech University Health Sciences Center;
and V.T.C.A. Government Code 551.075-to receive information from
University employees. Reports
Contact: Donna Davidson Kittrell, P.O. Box 42011, Lubbock, Texas
79409
Filed: August 13, 1996, 11:16 a.m.
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TRD-9611746
♦ ♦ ♦
Tuesday, August 20, 1996, 1:00 p.m.
3601 4th Street, Room 2C, 221, Health Sciences Center
Lubbock
Academic Student and Clinical Affairs
AGENDA:
Approve minutes of Committee meeting held on May 10, 1996.
Consider: Texas Tech University: Election of Assistant Secretary to
the Board of Regents; establishment of a new emphasis for the Master
of Education major in Instructional Technology. Emphasis would be
titled “Master of Education with a major in Instructional Technology
and Degree Program in Distance Education”; granting of academic
tenure with appointment; and ratification of administrative actions
related to academic and student affairs: leaves of absence, establish
the Teaching, Learning and Technology Center, and commissioning
of peace officers. Reports.
Texas Tech University Health Sciences Center: Approval of the con-
tract between Texas Tech University Health Sciences and University
Medical Center (Lubbock, Texas) to provide funding for neurosurgery
services; approval of the renewal contract between Texas Tech Uni-
versity Health Sciences Center and Medical Center Hospital (Odessa,
Texas) to provide funding for resident services; approval of the re-
newal contract between Texas Tech University Health Sciences Cen-
ter and Midland County Hospital District (Midland, Texas) to provide
funding for resident services; establishment of a Texas Tech Sports
Health Program; approval of revised edition of the Bylaws of the
Faculty Council of the School of Medicine; revision of the School of
Allied Health Practice Income Plan Bylaws; exception to HSC OP
70.08 and Board of Regents Policy 04.22, Nepotism; and ratification:
Commissioning of peace officers. Reports.
Contact: Donna Davidson Kittrell, P.O. Box 42011, Lubbock, Texas
79409
Filed: August 13, 1996, 11:16 a.m.
TRD-9611747
♦ ♦ ♦
Tuesday, August 20, 1996, 1:00 p.m.




Texas Tech University: Approval: resolution selecting underwriting
firms and bond counsel related to proposed bond Issuance; adoption
of amended Policy Statement for Investment of Institutional funds of
TTU; replace $90.00 per credit hour reinstatement fee w/ $100.00 flat
rate Post Census Day Matriculation Fee; establish the TT Employee/
Dependent Scholarship Quasi-Endowment from self-funded institu-
tional insurance plan reserves; establish TT Cheerleader Excellence
fund as a quasi-endowment from an institutional clearing account;
authorization for President to enter into contract w/ IBM for lease of
software and hardware to upgrade administrative IBM mainframe;
agreement between Ex-Students Association, and TTU in regards
to operations funding; appointment of members of BOD of TTU
Foundation; acceptance of gifts-In-kind; ratification of employment
contracts for three coaches; budget adjustments; and ratification of
administrative actions relating to Finance; delegation of officers and
administrators to approve travel delegation of officers and/or em-
ployees to approve official travel reimbursements from appropriated
funds, delegation of officers and/or employees to authorize and ap-
prove expenditures from appropriated funds, specification of officers
and/or employees to sign checks, specification of officers and/or em-
ployees to sign cashier’s checks only, specification of officers and/or
employees to authorize wire transfers, and delegation of officers and/
or employees to sign cashier’s checks only, specification of officers
and/or employees to sign checks, specification to officers and/or em-
ployees to sign cashier’s checks only, specification of officers and/or
employees to authorize wire transfers, and delegation of officers and/
or employees to approve and sign documents for the sale, purchase
and transfer of securities owned or controlled by the University. Re-
ports.
Texas Tech University Health Sciences Center: Approval: adop-
tion of an amended Policy Statement for Investments of Institutional
Funds of TTUHSC; replace $90.00 per credit hour reinstatement fee
w/ $100.00 flat rate Post Census Day Matriculation Fee; acceptance
of gift-in-kind; salary adjustment of 10% of more; and ratification of
administrative actions relating to Finance: delegation of officers and
administrators to approve travel, delegation of officers and/or em-
ployees to approve official travel reimbursements from appropriated
funds, delegation of officers and/or employees to authorize and ap-
prove expenditures from appropriated funds, specification of officers
and/or employees to sign checks, specification of officers and/or em-
ployees to sign cashier’s checks only, specification of officers and/
or employees to authorize wire transfers, and delegation of officers
and/or employees to sign documents for the sale, purchase and trans-
fer of securities owned or controlled by the Health sciences Center.
Reports.
Contact: Donna Davidson Kittrell, P.O. Box 42011, Lubbock, Texas
79409
Filed: August 13, 1996, 11:16 a.m.
TRD-9611748
♦ ♦ ♦
Tuesday, August 20, 1996, 1:00 p.m.




Approve May 10, 1996, Committee Meeting Minutes
Consider: Texas Tech University: Authorization for President to
approve and submit Facilities Construction and Deferred Maintenance
Master Plan (also known as the Five-Year Campus Master Plan
Update) for University to Texas Higher Education Coordinating
board; approval of site, schematic design, cost estimates and source
of funds; establish project budget and authorization for President to
proceed w/ project and to proceed w/ documents for submittal to
THEDB for review and approval for an arena for TTU; authorization
for President to proceed through approval of schematic design
and award a construction contract for expansion and renovation of
Jones Stadium- Athletics Office Building; approval of schematic
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design, establish a project budget and authorization for President
to proceed w/ documents for submittal to Texas Higher Education
Coordinating Board for review and approval, to receive bids, and
to award construction contract for Phase I of renovation of Library;
authorization for President to proceed through award of a construction
contract for demolition of existing Carpenter/Wells Residence Hall
and construction of New Residence Facilities; approval of schematic
design and authorization for President to enter into a lease agreement
w/ City of Lubbock to provide a site for Fire Station #6; renaming
of Boston Avenue between 4th Street and 7th Street to Red Raider
Avenue; authorization for President to execute a contract w/ a private
vendor to provide boiler quality make-up water for the campus and
Central Heating and Cooling Plant 1; and approval of changes to
BOR Policy 03.02, “Naming of University Buildings and Facilities”.
Reports.
Texas Tech University Health Sciences Center: Authorization for
President to approve and submit Facilities Construction and Deferred
Maintenance Master Plan (also known as the Five-Year Campus Mas-
ter Plan Update) for HSC to Texas Higher Education Coordinating
Board; authorization to reestablish project budget for completion of
renovation of Dermatology Clinic on fourth floor, Pod A, HSC Build-
ing, Lubbock; establish project budget and authorization for President
to proceed through award of a construction contract for Odessa Am-
bulatory Health Center for TTUHSC at Odessa; approval of changes
in BOR Policy 03.02, “Naming of University Buildings and Facili-
ties.” Reports.
Contact: Donna Davidson Kittrell, P.O. Box 42011, Lubbock, Texas
79409
Filed: August 13, 1996, 11:16 a.m.
TRD-9611749
♦ ♦ ♦
Tuesday, August 20, 1996, 2:00 p.m.




Minutes; Academic, Student & Clinical Affairs; Finance and Admin-
istration; Facilities and President’s Report.
Contact: Donna Davidson Kittrell, P.O. Box 42011, Lubbock, Texas
79409
Filed: August 13, 1996, 11:15 a.m.
TRD-9611745
♦ ♦ ♦
Texas Woman’s University Board of Regents
Thursday, August 22, 1996, 1:00 p.m.
Mary Gibbs Jones Hall, Room 928, 1139 M.D. Anderson Boulevard,
TWUH
Houston
Finance and Audit Committee
AGENDA:
Consider approval of Committee minutes of June 27, 1996; recom-
mend approval of personnel additions and changes, gifts and grants;
contracts and agreements; allocation of federal funds; renewal, exten-
sion and acquisition of insurance; acceptance of Certificates of Sub-
stantial Completion; consider authorizing a change of name of the
Vice President for Fiscal Affairs and substitution of the new name
for all prior references to same: receive the Fourth Quarter 1996 In-
ternal Audit Activity Report and recommend the Internal Audit Plan
for 1997 for approval; report on Legislative Appropriations Request;
report of the Committee Chair.
Contact: Carol D. Surles, President of TWUH, P.O. Box 425587, Den-
ton, Texas 76204, (817) 898–3201.
Filed: August 14, 1996, 9:43 a.m.
TRD-9611827
♦ ♦ ♦
Thursday, August 22, 1996, 2:00 p.m.





Consider approval of Committee minutes of June 27, 2996; receive
update on activities of the Office of Academic Affairs; consider
recommending approval of the Center for Assistive Technology and
the Providence Center for Library Technology; recommend approval
of Emeritus faculty, consider reports from Strategic Planning Task
Force Chairs; report of the Committee Chair.
Contact: Carol D. Surles, President of TWUH, P.O. Box 425587, Den-
ton, Texas 76204, (817) 898–3201.
Filed: August 14, 1996, 9:43 a.m.
TRD-9611828
♦ ♦ ♦
Friday, August 23, 1996, 9:00 a.m.
Mary Gibbs Jones Hall, Room 928, 1130 M.D. Anderson Boulevard,
TWUH Center
Houston
Committee on Institutional Advancement
AGENDA:
Consider approval of the Committee minutes of June 27, 1996; report
on alumni relations, development, and public information activities of
the Office of Institutional Advancement, including draft of possible
naming policy for TWU facilities; report of the Committee Chair.
Contact: Carol D. Surles, President of TWUH, P.O. Box 425587, Den-
ton, Texas 76204, (817) 898–3201.
Filed: August 14, 1996, 9:43 a.m.
TRD-9611829
♦ ♦ ♦
Friday, August 23, 1996, 10:00 a.m.
Mary Gibbs Jones Hall, Room 928, 1130 M.D. Anderson Boulevard,
TWUH Center




Consider approval of the Committee minutes of June 27, 1996; report
on Activities of the Office of Student Life; report of the Committee
Chair.
Contact: Carol D. Surles, President of TWUH, P.O. Box 425587, Den-
ton, Texas 76204, (817) 898–3201.
Filed: August 14, 1996, 9:43 a.m.
TRD-9611830
♦ ♦ ♦
Friday, August 23, 1996, 1:00 p.m.





Executive Session: Real Estate, Litigation, and personnel matters
under V.T.C.A. Government Code Sections 551.072, 551.071 and
551.074. Consider approval of the Board minutes of the June 28,
1996 meeting; Consider approval of personnel additions and changes;
gifts and grants; contracts and agreements; allocation of federal
funds; renewal, extension and acquisition of insurance; Certificates
of Substantial Completion; authorizing a change of name of the
Vice President for Fiscal Affairs to Vice President for Finance and
Administration and substituting the new name for all prior references
to Vice President for Fiscal Affairs; consider approval of the Internal
Audit Plan for 1997; the Center for Assistive Technology; the
Providence Center for Library Technology; and Emeritus Faculty.
Report of the Committee Chairs; Report from the President.
Contact: Carol D. Surles, President of TWUH, P.O. Box 425587, Den-
ton, Texas 76204, (817) 898–3201.




Tuesday, August 20, 1996, 9:00 a.m.
Room 644, TEC Building, 101 East 15th Street
Austin
AGENDA:
Prior meeting notes; Staff reports; Discussion, consideration and
possible action with regard to submitted applications for certification
of various local Workforce development boards; Consideration and
action on tax liability cases listed on Texas Workforce Commission
Docket 34; Discussion and status report on the regional structure
task force; Discussion and possible final adoption of rules regarding
additional transitional child care eligibility criteria; Discussion,
consideration and possible action regarding the final order of an
appeal by City of San Antonio of a decision by the Texas Department
of Commerce to disallow costs under the Job Training Partnership
Act; Executive session pursuant to Government Code §§551.074
to consult with counsel regarding the final order of an appeal by
City of San Antonio of a decision by the Texas Department of
Commerce to disallow costs under the Job Training Partnership Act;
pursuant to §§551.071 to consult with counsel relating to closed
meeting requirements under the Open Meetings Act; Actions, if
any, resulting from executive session; Consideration and action
on whether to assume continuing jurisdiction on unemployment
compensation cases; Consideration and action on higher level appeals
in unemployment compensation cases listed on Texas Workforce
Commission Docket 34; and Set date and discuss agenda for next
meeting.
Contact: Esther Hajdar, 101 East 15th Street, Austin, Texas 78778,
(512) 463–7833.




Meetings Filed August 12, 1996
Coryell City Water Supply District, Board of Directors, met at FM
929, Coryell City, August 15, 1996, at 7:30 p.m. Information may
be obtained from Helen Swift, Route 2, Box 93, Gatesville, Texas,
76528, (8127) 865–6089. TRD 9611666.
Denton Central Appraisal District, Review Board, will meet at 3911
Morse Street, Denton, August 21, 1996, at 9:00 a.m. Information may
be obtained from Kathy Williams, P.O. Box 2816, Denton, Texas
76202–2816, (817) 566–0904. TRD 9611678.
Education Service Center, Region VIII, Board of Directors will meet
at 2501 Ferguson Road, Hot Biscuit Restaurant, Mt. Pleasant, August
22, 1996, at 6:30 p.m. Information may be obtained from Scott
Ferguson, P.O. Box 1894, Mt. Pleasant, Texas 75456–1894, (903)
572–8551. TRD 9611656.
Grayson Appraisal District Review Board will meet at 205 North
Travis, Sherman, August 29, 1996, at 8:15 a.m. Information may
be obtained from Angie Keeton, 205 North Travis, Sherman, Texas
75090, (903) 893–9673. TRD 9611665.
Hickory Underground Water Conservation District Number 1 Board
and Advisors met at 2005 South Bridge, Brady, on August 15, 1996
at 7:00 p.m. Information may be obtained from Stan Reinhard, P.O.
Box 1214, Brady, Texas 76825, (915) 597–2785. TRD 9611659.
San Antonio River Authority Board of Directors will meet at 100
East Guenther Street, Boardroom, August 21, 1996, at 2:00 p.m.
Information may be obtained from Fred N. Pfeiffer, P.O. Box 830027,
San Antonio, Texas 78283–0027, (210) 227–1373. TRD 9611660.
South East Texas Regional Planning Commission, Executive Com-
mittee, will meet at 801 Main Street, Beaumont City Council Cham-
bers, Beaumont, August 21, 1996, at 7:00 p.m. Information may
be obtained from Jackie Vice Solis, P.O. Drawer 1387, Nederland,
Texas 77627, (409) 727–2384. TRD 9611661.
Taylor County Central Appraisal District Review Board will meet at
1534 South Treadaway Street, Abilene, September 4, 1996 at 1:30
p.m. Information may be obtained from Richard Petree, P.O. Box
1800, Abilene, Texas 79602, (915) 767–9381 Extension 25. TRD
9611652.
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Trinity River Authority of Texas, Utility Services Committee, met at
5300 South Collins Street, Arlington, August 19, 1996, at 10:00 a.m.
Information may be obtained from James L. Murphy, P.O. Box 60,
Arlington, Texas 76004, (817) 467–4343. TRD 9611658.
Meetings Filed August 13, 1996
Austin-Travis County MHMR Executive Committee Emergency
Meeting met at 1700 South Lamar Boulevard, Small Training Room,
Austin, August 14, 1996, at 3:30 p.m. Information may be obtained
from Sharon Taylor, P.O. Box 3548, Austin, Texas 78764–3548,
(512) 447–4141. TRD 9611741.
Austin-Travis County MHMR Center, Planning and Operations
Committee, met at 1430 Collier Street, Board Room August 16, 1996,
at 12:00 noon. Information may be obtained from Sharon Taylor,
1430 Collier Street, Austin, Texas 78704, (512) 440–4031. TRD
9611737.
Bell County Tax Appraisal District Board of Directors, will meet
at 411 East Central Avenue, Belton, August 21, 1996, at 7:00 p.m.
Information may be obtained from Carl Moore, P.O. Box 390, Belton,
Texas 76513, (817) 939–5841. TRD 9611754.
Central County Centers for MHMR Services, Board of Trustees, will
meet at 304 South 22nd Street, Temple, Thursday, August 22, 1996,
at 7:00 p.m. Information may be obtained from Eldon Tietje, 304
South 22nd Street, Temple, Texas 76501, (817) 778–4841, extension
301. TRD 9611775.
Denton Central Appraisal District, Board of Directors, will meet at
3911 Morse Street, Denton, August 22, 1996 at 4:00 p.m. Information
may be obtained from Kathy Williams, P.O. Box 2816, Denton, Texas
76202– 2816, (817) 566–0904. TRD 9611724.
Edwards Aquifer Authority, Ad Hoc Critical Period Management
Committee, met at 1615 North St. Marys, San Antonio, August 16,
1996, at 4:00 p.m. Information may be obtained from Sally Tamez-
Salas, 1615 North St. Marys Street, San Antonio, Texas 78212, (210)
222–2204. TRD 9611760.
Elm Creek Water Supply Corporation, Board, met at 508 Avenue
“E”, Moody, August 15, 1996, at 7:00 p.m. Information may be
obtained from Debra Williams, 508 Avenue E, Moody, Texas 76557,
(817) 853–3838. TRD 9611774.
Jack County Appraisal District, Board of Directors, will meet at
210 North Church Street, Jacksboro, August 20, 1996, 7:00 p.m.
Information may be obtained from Gary L. Zeitler or Liane Horton,
P.O. Box 958, Jacksboro, Texas 76458, (817) 567–6301. TRD-
96!1740.
Jack County Appraisal District, Board of Directors, will meet at
210 North Church Street, Jacksboro, August 20, 1996, 7:15 p.m.
Information may be obtained from Gary L. Zeitler or Liane Horton,
P.O. Box 958, Jacksboro, Texas 76458, (817) 567–6301. TRD-
9611739.
Limestone County Appraisal District Board of Directors will meet at
200 West State Street, LCAD Office, Ground Floor, County Court-
house, Groesbeck, on August 20, 1996, at 1:30 p.m. Information may
be obtained from Karen Wietzikoski, P.O. Drawer 831, Groesbeck,
Texas 76642, (817) 729–3009. TRD 9611726.
Martin County Appraisal District Board of Directors will meet at 308
North Saint Peter, Stanton, August 26, 1996, at 7:00 p.m. Information
may be obtained from Elaine Stanley, P.O. Box 1349, Stanton, Texas
79782, (915) 756–2823. TRD 9611825.
Trinity River Authority of Texas, Resources Development Commit-
tee, will meet at 5300 South Collins Street, Arlington, August 20,
1996, at 10:30 a.m. Information may be obtained from James L.
Murphy, P.O. Box 60, Arlington, Texas 76004, (817) 467–4343.
TRD 9611763.
Wichita Falls Metropolitan Planning Organization, Policy Advisory
Committee, will meet at 1300 7th Street Memorial Auditorium, Coun-
cil Conference Room, August 26, 1996, at 8:30 a.m. Information may
be obtained from Richard E. Luedke, P.O. Box 1431, Wichita Falls,
Texas 76307. TRD 9611738
Meetings Filed August 14, 1996
Cash Water Supply Corporation Board of Directors met at Corpora-
tion Office, FM 1564 at Highway 34, Greenville, August 19, 1996,
at 7:00 p.m. Information may be obtained from Eddy Daniel, P.O.
Box 8129, Greenville, Texas 75404–8129, (903) 883–2695. TRD
9611790.
Central Texas MHMR Center Board of Trustees, met at 408
Mulberry, Brownwood, August 19, 1996, at 5:00 p.m. Information
may be obtained from Saul Pullman, P.O. Box 250, Brownwood,
Texas 76804, (915) 646–9574, Extension 102. TRD 9611780.
Dallas Central Appraisal District Review Board met at 2949 N.
Stemmons Freeway, 2nd Floor Community Room, August 18, 1996,
at 10:00 a.m. Information may be obtained from Rick Kuehler, 2949
North Stemmons Freeway, Dallas, Texas 75247, (214) 631–9520.
TRD 9611781.
Houston-Galveston Area Council, Projects Review Committee, will
meet at 3555 Timmons Lane, Conference Room A, Second Floor,
Houston, August 20, 1996, at 9:30 a.m. Information may be obtained
from Rowena Ballas, H-GAC, 3555 Timmons Lane, Suite 500,
Houston, Texas 77027, (713) 627–3200. TRD 9611784.
Houston-Galveston Area Council, Board of Directors, will meet at
3555 Timmons Lane, Conference Room A, Second Floor, Houston,
August 20, 1996, 10:00 a.m. Information may be obtained from
Mary Ward, P.O. Box 22777, Houston, Texas 77227, (713) 627–
3200. TRD 9611783.
North Central Texas Council of Governments Executive Board will
meet at Centerpoint Two, 616 Six Flags Drive, 2nd Floor, Arlington,
August 22, 1996 at 12:45 p.m. Information may be obtained from
Edwina J. Shires, NCTCOG, P.O. Box 5888, Arlington, Texas
76005–5888, (817) 640–3300, TRD 9611782.
Upper Rio Grande Private Industry Council Board will meet at 1155
Westmoreland, Suite 211, El Paso, August 21, 1996, at 7:30 a.m.
Information may be obtained from Norman R. Haley, URGPIC, 1155
Westmoreland, Suite 235, El Paso, Texas 79925. TRD 9611785.
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IN ADDITION
The Texas Register is required by statute to publish certain documents, including applications to purchase
control of state banks, notices of rate ceilings, changes in terest rate and applications to install remote
service units, and consultant proposal requests and awards.
To aid agencies in communicating information quickly and effectively, other information of general interest to
the public is published as space allows.
Texas Department on Aging
Notice of Request for Proposals
Pursuant to Chapter 2254, Subchapter B, Texas Government Code,
the Texas Department on Aging (TDoA) announces the issuance
of a Request for Proposals (RFP) for the purpose of hiring an
information systems consultant to conduct an information needs
analysis for TDoA and its network agencies. TDoA is seeking
to replace its reporting system with a system which utilizes more
current technology and which will provide managers with more access
to information. The needs analysis will be matched with existing
software systems currently in use in other aging service agencies
and a report will be developed which will (1) identify appropriate
existing alternative systems, or (2) recommend the construction of
a new system. The successful proposer will be expected to begin
performance of the contract on or about October 15, 1996.
Contact: Parties interested in submitting a proposal should contact the
Director of Data Services, Texas Department on Aging, Box 12786,
Austin, Texas 78711 (mail) or 4900 North Lamar Boulevard, Fourth
Floor, Austin, Texas (512) 424-6840, to obtain a complete copy of the
RFP. The RFP will be available for pick-up at the above referenced
address on Friday, August 23, 1996 between 1:00 and 5:00 p.m.,
Central Zone Time (CZT) and thereafter, during normal business
hours. A Bidder’s Conference will be held on August 28, 1996, 9:00
a.m. (CZT) at the South Cliff Building, 2015 IH 35 South, Room
2020, Austin, Texas
Closing Date: Proposals must be received in the Texas Department on
Aging office no later than 4:00 p.m. (CZT), on Monday, September
23, 1996. Proposals received after this time and date will not be
considered.
Award Procedure: Proposals will be subject to evaluation by a
committee based on the evaluation criteria set forth in the RFP. The
committee will determine which proposal best meets these criteria
and will make a recommendation to the Executive Director, who will
then make a recommendation to the Texas Board on Aging. The
Board will make the final decision. A proposer may be asked to
clarify his proposal, which may include an oral presentation prior to
final selection.
The Texas Department on Aging reserves the right to accept or reject
any or all proposals submitted. The Department on Aging is under
no legal or other obligation to execute a contract on the basis of this
notice or the distribution of any RFP. Neither this notice nor the RFP
commits the Department on Aging to pay for any costs incurred prior
to the execution of a contract.
The anticipated schedule of events is as follows: Issuance of RFP -
August 23, 1996, 1:00 p.m. (CZT); Bidder’s Conference - August
28, 1996, 9:00 a.m. (CZT); Proposals Due - September 23, 1996,
4:00 p.m. (CZT); and Contract Execution - October 15, 1996, or as
soon thereafter as possible.




Texas Department on Aging
Filed: August 14, 1996
♦ ♦ ♦
Texas Commission on Alcohol and Drug Abuse
Summary of Public Comments from the Block Grant Hear-
ings
The Omnibus Budget Reconciliation Act of 1981 (Public Law 97-35,
as amended) requires annual public hearings on the intended use of
federal funds allocated under the Substance Abuse Prevention and
Treatment (SAPT) Block Grant. Additionally, the State through the
Government Code, Chapter 2105, mandates that agencies responsible
for administering block grant funds must hold public hearings in at
least four locations once every two years as a mechanism for public
input on development of the agency’s budget request for the next
biennium. Consistent with these mandates, the Texas Commission
on Alcohol and Drug Abuse (TCADA) held six public hearings in
February. The hearings were held in Lubbock, Arlington, Houston,
Austin, Edinburg, and El Paso. Testimony was heard regarding the
SAPT Block Grant for the 1997 Fiscal Year and the commission’s
legislative appropriations request for the 1998-1999 biennium. The
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commission also solicited input on the development of the agency’s
Strategic Plan. A summary of the public comments follows:
Much of the testimony focused on TCADAs new funding mechanism
which allocated funds to each Health and Human Services Commis-
sion (HHSC) region based on a needs formula. Several witnesses
thought these regionally allocated funds should be sub-regionalized
within the regions. According to testimony this would allow the dis-
tinct needs of each sub-region to be met. Some testified that with
sub-regional allocation, a need exists to fund networks of providers
to ensure the existence of a continuum of services, and that these
networks would prevent duplication of services and competition for
the same dollars while other services may be lacking. Comments
were also made that the commission needs to establish a definition
for a safety net of services which would outline the necessary levels
of detoxification, outpatient, residential, prevention, and intervention
services. Some testified that in this definition of a safety net of ser-
vices, parameters need to be set on the geographic distances in which
services should be accessible to a population base. Some witnesses
thought the commission should establish priorities for these services
to be used as a guide for the allocation of dollars to the regions. Tes-
timony was also heard on the need for collaboration efforts not only
among service providers but between TCADA and other state agen-
cies as well to assure a complete comprehensive array of services
for the indigent client. The commission is planning to utilize input
from the 11 Regional Advisory Consortiums (RACs) in developing
regional funding priorities. These priorities will allow TCADA to
address specific regional needs. This will become effective for Fiscal
Year 1998 funds.
A second category of testimony centered around the funding formula
and needs assessment which are used when allocating dollars for
treatment and prevention services for the indigent client. In
order to closely target the areas of greatest need within the state,
many suggested poverty levels should be a factor in the needs
assessment and the funding formula. Another suggestion was the
needs assessment should include arrest rate data balanced with
population numbers because of the positive correlation between arrest
rates and substance abuse. Currently TCADA uses data from our
school surveys, number of school dropouts, juvenile substance-related
arrests, children below the poverty level, teenage pregnancy, and
adults with substance related problems. The RACs have also been
asked to analyze the allocation formula and recommend changes.
A third category of testimony centered around rural community needs.
According to many who testified, weight needs to be given to the rural
community in the funding formula. Both transportation and limited
number of treatment beds in the rural communities was a common
concern. The commission currently uses a rural weight in the regional
allocation of the treatment funds. However funds are allocated by
HHSC Region and no method currently exists to target funds within
these regions to rural areas. Programs are awarded funds based on
their application’s score and their bid to provide the service.
A fourth area of testimony centered around prevention programs.
According to testimony, a need exists to differentiate between primary
and secondary prevention. While both are equally important, concern
was expressed that primary prevention is taking a back seat to
intervention or secondary prevention. Specific concerns were raised
about the cap TCADA placed on prevention programs being lower
than the cap placed on intervention programs. TCADA identified this
higher cap for intervention programs because intervention programs
are more intensive services, that is, counseling by a licensed chemical
dependency counselor (LCDC) and more one-on-one services which
are more expensive activities than those provided in a prevention
program. The effects of this cap will be evaluated by the RACs
and by TCADA staff before the next funding cycle. In TCADA’s
1997-2001 Strategic Plan an emphasis was placed on the need for
prevention services and a commitment was made to develop a formal
internal prevention unit and a Prevention Provider Network.
A fifth category focused on special populations. Many people who
testified mentioned the need for treatment and prevention services
designed to meet the special needs of one of the following specific
populations: the deaf, the Spanish speaking, the dually diagnosed,
and the gay and lesbian populations. According to testimony, the
unique culture and needs of each of the above mentioned populations
warrants special consideration. Currently the commission sets aside
funding only for those populations that are legislatively mandated
(that is, 74th Session passed SCR88 directing TCADA to fund a
program for the dually diagnosed). With the limited amount of funds
available for services statewide, all special populations must compete
for funding equally through the agency’s Request for Proposal (RFP)
process.
Some specific suggestions were made regarding treatment reimburse-
ment rates. The reimbursement rates will be evaluated in conjunction
with the bid process initiated by the Conservators. The commission
will soon release a Consultant Proposal Request to conduct a com-
prehensive review, analysis and recommendation on the unit cost of
state substance abuse treatment services.
The following comments were made regarding TCADA1s funding
criteria. The commission needs to factor into the funding criteria
start up costs for a new program and the costs of disruption of
services. A provider’s ability to secure monetary support from the
local community and ability to obtain grass roots support which
is indicative of the facility’s viability should also be incorporated.
Testimony was also heard on the need to re-examine funding of
statewide prevention programs.
Testimony was heard that providers need to have input on what
outcomes are to be measured. According to testimony, providers are
most familiar with the populations served and what outcomes need to
be tied to client characteristics and client demographics which would
readily measure the outcomes of the more difficult populations to
treat. Recently a federally sponsored conference was held. Some
Texas providers were invited to give input into the development
of outcome measures by the federal Center for Substance Abuse
Treatment. This is being done in preparation for the creation of
the federal Performance Partnership Grants.
Some general comments were made regarding the language of the
block grant application. Some commented that the application lacked
specificity which could make it difficult to hold providers accountable
by allowing too much subjectivity. One suggested using some type
of alpha-numeric format to make it easier to reference.
This summary of comments pertaining to the SAPT Block Grant for
Fiscal Year 1997 is published in response to the Omnibus Budget
Reconciliation Act of 1991 (Public Law 97-35, as amended) and
Government Code, Title 10, §2105.052.
Issued in Austin, Texas, on August 13, 1996.
TRD-9611753
Mark Smock
Deputy for Finance and Administration
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Texas Commission on Alcohol and Drug Abuse
Filed: August 13, 1996
♦ ♦ ♦
Texas Boll Weevil Eradication Foundation
Notice of Public Hearing
The Texas Boll Weevil Eradication Foundation will conduct apublic
hearing to take public comments on the participation in the cost of a
diapause and eradication program for the St. Lawrence Boll Weevil
Eradication Zone.The hearing will take place at the Glasscock County
Courthouse, Garden City, Texas, at 5:00 p.m., Wednesday, August
21, 1996.
For more information, please contact Frank Myers, Executive Di-
rector, Texas Boll Weevil Eradication Foundation, P.O.Box 5089,
Abilene, Texas 79608-5089, (915) 672-2800.




Texas Boll Weevil Eradication Foundation
Filed: August 14, 1996
♦ ♦ ♦
Texas Court Reporters Certification Board
Cerification of Court Reporters
Following the examination of applicants on July 12, 1996, the Court
Reporters Certification Board certified to the Supreme Court of Texas
the following individuals who are qualified in the method indicated
to practice shorthand reporting pursuant to Chapter 52 of the Texas
Government Code, V.T.C.A.:
ORAL STENOGRAPHY: Donald Clark Johnson-Fort Worth; Judy
Marie Marsh-Burleson; Karon Avis Pender-Arlington; Robin R.
Smith-Fort Worth; and Lisa Heim Wilderspin.
MACHINE SHORTHAND: Wendy Lynn Alexander-Giddings; Re-
becca Sue Arnold-Lucas; Tometra Lashea Bell-Dallas; Deborah Jean
Bradley-El Paso; Ersulan Dashon Brooks-Houston; Tammy Ann
Brown-Sherman; Stacy Lynne Cabler-Houston; Jan Newman Carter-
Tyler; Tamara J. Clatanoff-Allen; Karen K. Corson-Dickinson; Shan-
non Rene Delay-Corpus Christi; Linda Michelle Flanary-Austin; Jen-
nifer Lee Fortner-Kaufman; Terri Dawnette Garcia-Grand Prairie;
Charity Joy Gilbreath- Memphis, TN; Patricia Gonzalez-Eagle Pass;
Mary Jo Griffin-League City; Brenda Lynn Hale-Houston; Rebecca
Jane Hammons-Houston; Jeanie Marie Hance-Fort Worth; Gail An-
gelia Higgs-Texas City; Kathleen Hollenbeck-Dallas; Kenna K.
Jackson-Dallas; Tanya Marie Mantsch-Irving; Cynthia Torres Miles-
Houston; Melissa D. Miller-Farmington, NM; Cathye G. Moreno-
Arlington; Beckee Joy Morris-Irving; Kimberly Dawn Nelson-
Longview; Vikki Lynn Ogden-Richardson; Amanda Lynn Smothers-
Spring; Christine St. John-Houston; Sarah Jo Sundahl-Aledo; Connie
Lynn Verdin-League City; Staci Kristine Walters-Austin; Rachelle
Ford Young-San Angelo.




Texas Court Reporters Certification Board
Filed: August 12, 1996
♦ ♦ ♦
Texas Education Agency
Request for Applications Concerning High Schools that
Work Project for 1996–1999
Filing Authority. Request for Applications (RFA) #701-96-031 is
authorized by the availability of grant funds under the Carl D. Perkins
Vocational and Applied Technology Education Act, Public Law 101-
392, Title II.
Eligible Applicants. The Texas Education Agency (TEA) is request-
ing applications from public school districts.
Description. The purpose of these projects is to facilitate the
integration process in both academic and career and technology
education. Major activities of the projects must be for staff
development to support integration activities and other key practices
for accelerating student achievement for the High Schools That Work
education model program.
Dates of Project. All services and activities related to this application
will be conducted within specified dates. Applicants should plan for
a starting date of no earlier than October 15, l996, and an ending date
of no later than June 30, l997.
Project Amount. Twelve districts will be selected to each receive a
maximum of $25,000 during the contract period. Subsequent project
funding will be based on satisfactory progress of first-year objectives
and activities and on general budget approval by the State Board
of Education, the commissioner of education, and appropriations by
Congress of the United States. This project is funded 62.5% from Carl
D. Perkins Vocational and Applied Technology Education Act, Public
Law 101-392, Title II federal funds ($300,000) and 37.5% from local
school districts ($9,375 in matching funds from each school district
selected).
Selection Criteria. Applicants will be selected based on the ability of
each applicant to carry out all requirements contained in the RFA. The
TEA will base its selection on, among other things, the demonstrated
competence and qualifications of the applicant. Monies may not
be spent on salaries or stipends; major activities may be for staff
development with an explanation of the activities; there must be
an activity which shows the integration of academics and career/
technology education. The TEA reserves the right to select from the
highest ranking applications those that address all requirements in the
RFA.
The TEA is not obligated to approve an application, provide funds,
or endorse any applications submitted in response to this RFA. This
RFA does not commit TEA to pay any costs incurred before an
application is approved. The issuance of this RFA does not obligate
TEA to award a contract or pay any costs incurred in preparing a
response.
Requesting the Application. A complete copy of RFA #701-96-031
may be obtained by writing the: Document Control Center, Room
6-108, Texas Education Agency, William B. Travis Building, 1701
N. Congress Avenue, Austin, Texas 78701, or by calling (512) 463-
9304. Please refer to the RFA number in your request.
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Further Information. For clarifying information about the RFA,
contact Lana Perkins, Division of Career and Technology Education,
Texas Education Agency, (512) 463-9311.
Deadline for Receipt of Applications. Applications must be received
in the Document Control Center of the Texas Education Agency by
5:00 p.m. (Central Standard Time), Monday, September 30, l996, to
be considered.
Issued in Austin, Texas, on August 14, 1996.
TRD-9611807
Criss Cloudt
Associate Commissioner for Policy Planning and Research
Texas Education Agency
Filed: August 14, 1996
♦ ♦ ♦
Request for Proposals Concerning Production of Braille
Textbook Copies for Texas Public Schools
Filing Authority. Request for Proposals (RFP) #701-96-029 is filed
in accordance with Texas Education Code, §12.03(a).
Eligible Proposers. The Texas Education Agency (TEA) is requesting
proposals from nonprofit organizations, regional education service
centers, and private companies to copy (i.e., emboss), bind, and
deliver textbooks that are to be adopted by the State Board of
Education in November 1996 along with the ancillaries accompanying
these state-adopted textbooks. Historically underutilized businesses
(HUBs) are encouraged to submit proposals. Contractors are
encouraged to subcontract with HUBs if any part or all of the work
will be subcontracted.
Description. The purpose of the RFP is to ensure that Texas students
receive quality braille textbooks, delivered on time, at the most
economical price.
The adopted textbooks and ancillaries to be copied (i.e., embossed),
bound and distributed have been arranged into three packages of
various sizes. These are designated Packages A, B, and C. Braille
producers may submit proposals for all three packages or any
combination of them. However, a producer seeking an award for
more than one package must clearly demonstrate the capability to
meet all requirements associated with all three packages.
Dates of Project. Proposers should plan for a starting date of no ear-
lier than November 21, 1996, and an ending date of no later than
August 29, 2003.
Project Amount. The project, consisting of all three production
packages, will receive funding at a level not to exceed $1 million
for the first year and not to exceed $1.5 million for the entire period
of adoption, normally six years.
Selection Criteria. Proposals will be approved based on the ability
of the proposer to carry out all requirements contained in the RFP.
Each package will be independently reviewed and scored. The TEA
will base its selection on, among other things, the demonstrated
competence and qualifications of the proposer. The TEA reserves the
right to select from the highest ranking proposals those that address
all requirements in the RFP.
The TEA is not obligated to execute a resulting contract, provide
funds, or endorse any proposal submitted in response to this RFP.
This RFP does not commit TEA to pay any costs incurred before a
contract is executed. The issuance of this RFP does not obligate TEA
to award a contract or pay any costs incurred in preparing a response.
Requesting the Proposal. A complete copy of RFP #701-96-029 may
be obtained by writing the: Document Control Center, Room 6-108,
Texas Education Agency, William B. Travis Building, 1701 North
Congress Avenue, Austin, Texas 78701-1494, or by calling (512)
463-9304. Please refer to the RFP number in your request.
Further Information. For clarifying information about this RFP,
contact Robert H. Leos or Charles E. Mayo, Division of Textbook
Administration, Texas Education Agency, Room 3-119, William B.
Travis Building, 1701 North Congress Avenue, Austin, Texas 78701-
1494, (512) 463-9601.
Deadline for Receipt of Proposals. Proposals must be received in the
Document Control Center of the Texas Education Agency by 5:00
p.m. (Central Standard Time), Thursday, October 3, 1996, to be
considered.
Issued in Austin, Texas, on August 14, 1996.
TRD-9611809
Criss Cloudt
Associate Commissioner for Policy Planning and Research
Texas Education Agency
Filed: August 14, 1996
♦ ♦ ♦
Request for Proposals Concerning Production of Braille
Textbook Masters for Texas Public Schools
Filing Authority. Request for Proposals (RFP) #701-96-028 is filed
in accordance with Texas Education Code, §12.03(a).
Eligible Proposers. The Texas Education Agency (TEA) is requesting
proposals from nonprofit organizations, regional education service
centers, and private companies to produce braille textbooks that are to
be adopted by the State Board of Education in November 1996 along
with the ancillaries accompanying these state-adopted textbooks.
Historically underutilized businesses (HUBs) are encouraged to
submit proposals. Contractors are encouraged to subcontract with
HUBs if any part or all of the work will be subcontracted.
Description. The purpose of the RFP is to ensure that Texas students
receive quality braille textbooks, delivered on time, at the most
economical price.
The adopted textbooks and ancillaries to be brailled have been
arranged into three packages of various sizes. These are designated
Packages A, B, and C. Braille producers may submit proposals for
all three packages or any combination of them. However, a producer
seeking an award for more than one package must clearly demonstrate
the capability to meet all requirements associated with all three
packages.
Dates of Project. Proposers should plan for a starting date of no
earlier than November 21, 1996, and an ending date of no later than
August 29, 2003.
Project Amount. The project, consisting of all three production
packages, will receive funding at a level not to exceed $2 million
for the first year and not to exceed $2.5 million for the entire period
of adoption, normally six years.
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Selection Criteria. Proposals will be approved based upon the ability
of the proposer to carry out all requirements contained in the RFP.
Each package will be independently reviewed and scored. The TEA
will base its selection on, among other things, the demonstrated
competence and qualifications of the proposer. The TEA reserves the
right to select from the highest ranking proposals those that address
all requirements in the RFP.
The TEA is not obligated to execute a resulting contract, provide
funds, or endorse any proposal submitted in response to this RFP.
This RFP does not commit TEA to pay any costs incurred before a
contract is executed. The issuance of this RFP does not obligate TEA
to award a contract or pay any costs incurred in preparing a response.
Requesting the Proposal. A complete copy of RFP #701-96-028 may
be obtained by writing the: Document Control Center, Room 6-108,
Texas Education Agency, William B. Travis Building, 1701 North.
Congress Avenue, Austin, Texas 78701-1494, or by calling (512)
463-9304. Please refer to the RFP number in your request.
Further Information. For clarifying information about this RFP,
contact Robert H. Leos or Charles E. Mayo, Division of Textbook
Administration, Texas Education Agency, Room 3-119, William B.
Travis Building, 1701 N. Congress Avenue, Austin, Texas 78701-
1494, (512) 463-9601.
Deadline for Receipt of Proposals. Proposals must be received in the
Document Control Center of the Texas Education Agency by 5:00
p.m. (Central Standard Time), Thursday, October 3, 1996, to be
considered.
Issued in Austin, Texas, on August 14, 1996.
TRD-9611808
Criss Cloudt
Associate Commissioner for Policy Planning and Research
Texas Education Agency
Filed: August 14, 1996
♦ ♦ ♦
Request for Proposals Concerning Production of Large Type
Textbooks for Texas Public Schools
Filing Authority. Request for Proposals (RFP) #701-96-033 is filed
in accordance with Texas Education Code, §12.03(a).
Eligible Proposers. The Texas Education Agency (TEA) is requesting
proposals from nonprofit organizations, regional education service
centers, and private companies for the production of large type
textbooks that are to be adopted by the State Board of Education
in November 1996. Historically underutilized businesses (HUBs)
are encouraged to submit proposals. Contractors are encouraged
to subcontract with HUBs if any part or all of the work will be
subcontracted.
Description. The purpose of the RFP is to ensure that Texas students
receive quality large type textbooks, delivered on time, at the most
economical price.
Dates of Project. Proposers should plan for a starting date of no
earlier than November 21, 1996, and an ending date of no later than
August 29, 2003.
Project Amount. One contractor will be selected to receive a
maximum of $2 million during the contract period.
Selection Criteria. Proposals will be approved based on the ability of
the proposer to carry out all requirements contained in the RFP. The
TEA will base its selection on, among other things, the demonstrated
competence and qualifications of the proposer. The TEA reserves the
right to select from the highest ranking proposals those that address
all requirements in the RFP.
The TEA is not obligated to execute a resulting contract, provide
funds, or endorse any proposal submitted in response to this RFP.
This RFP does not commit TEA to pay any costs incurred before a
contract is executed. The issuance of this RFP does not obligate TEA
to award a contract or pay any costs incurred in preparing a response.
Requesting the Proposal. A complete copy of RFP #701-96-033
may be obtained by writing the: Document Control Center, Room
6-108, Texas Education Agency, William B. Travis Building, 1701
N. Congress Avenue, Austin, Texas 78701-1494, or by calling (512)
463-9304. Please refer to the RFP number in your request.
Further Information. For clarifying information about this RFP,
contact Robert H. Leos or Charles E. Mayo, Division of Textbook
Administration, Texas Education Agency, Room 3-119, William B.
Travis Building, 1701 North Congress Avenue, Austin, Texas 78701-
1494, (512) 463-9601.
Deadline for Receipt of Proposals. Proposals must be received in the
Document Control Center of the Texas Education Agency by 5:00
p.m. (Central Standard Time), Thursday, September 27, 1996, to be
considered.
Issued in Austin, Texas, on August 14, 1996.
TRD-9611810
Criss Cloudt
Associate Commissioner for Policy Planning and Research
Texas Education Agency
Filed: August 14, 1996
♦ ♦ ♦
Texas Department of Insurance
Insurer Services
The following applications have been filed with the Texas Department
of Insurance and are under consideration:
Application for admission in Texas for Western Specialty Insurance
Company, a foreign fire and casualty company. The home office is
in Oak Brook, Illinois.
Application for admission in Texas for Paula Insurance Company, a
foreign fire and casualty company. The home office is in Pasadena,
California.
Application for admission in Texas for TitleAmerica Insurance
Corporation, a foreign title company. The home office is in Miami,
Florida.
Application for a name change in Texas for Bankers Security Life
Insurance Society, a foreign life, accident and health company. The
proposed new name is ReliaStar Bankers Security Life Insurance
Company. The home office is in Woodbury, New York.
Application for a name change in Texas for J.C. Penney Reinsurance
Company, a foreign life, accident and health company. The proposed
new name is United Concordia Insurance Company. The home office
is in Camp Hill, Pennsylvania.
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Any objections must be filed within 20 days after this notice was filed
with the Texas Department of Insurance, addressed to the attention of
Cindy Thurman, 333 Guadalupe Street, M/C 305-2C, Austin, Texas
78701.
Issued in Austin, Texas, on August 14, 1996.
TRD-9611803
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: August 14, 1996
♦ ♦ ♦
Notice of Application by Methodist Health Care, Inc.
Notice is given to the public of the application of, Methodist Care,
Inc., Houston, Texas for the issuance of a certificate of authority
to establish and operate a health maintenance organization (HMO)
offering basic health care services in the State of Texas in compliance
with the Texas HMO Act and rules and regulations for HMOs. The
application is subject to public inspection at the offices of the Texas
Department of Insurance, HMO Unit, 333 Guadalupe, Hobby Tower
I, 6th Floor, Austin, Texas.
Upon consideration of the application, if the Commissioner is satisfied
that all requirements of law have been met, the Commissioner or
his designee may take action to issue a certificate of authority to
Methodist Care, Inc., Houston, Texas, without a public hearing.
Issued in Austin, Texas, on August 14, 1996.
TRD-9611802
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: August 14, 1996
♦ ♦ ♦
Notice of Call for Issues Related to Biennial Title Hearing
Texas Insurance Code Article 9.07 requires the Department of
Insurance to hold a biennial hearing to consider adoption of premium
rates and such other matters and subjects relative to the business of
title insurance as may be requested by any title insurance company,
any title insurance agent, any member of the public, or as the
Department may determine necessary to consider. Notice of the
hearing will appear in the Texas Registerat a later date. Any
title insurance company, title insurance agent, or member of the
public requesting that any matter or subject, other than title insurance
rates, be considered at the biennial hearing must provide a detailed
description of the matter or subject no later than September 19, 1996.
The Department requests that submissions be made on both paper and
computer diskette, if possible. All requests should be addressed to
the Office of the Chief Clerk, P.O. Box 149104, Mail Code 113-1C,
Austin, Texas 78714-9104
Issued in Austin, Texas, on August 14, 1996.
TRD-9611805
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: August 14, 1996
♦ ♦ ♦
Third Party Administratory Applications
The following third party administrator (TPA) applications have
been filed with the Texas Department of Insurance and are under
consideration.
Application for admission in Texas of Landmark Healthcare, Inc.,
(doing business under the assumed name of Healthpoint Administra-
tors, Inc.), a foreign third party administrator. The home office is
Sacramento, California.
Any objections must be filed within 20 days after this notice was filed
with the Secretary of State, addressed to the attention of Charles M.
Waits, MC 107-5A, 333 Guadalupe, Austin, Texas 78714-9104.
Issued in Austin, Texas, on August 14, 1996.
TRD-9611804
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: August 14, 1996
♦ ♦ ♦
Legislative Budget Board and Governor’s Office
of Budget and Planning
Schedule for Joint Budget Hearings (for the period of August
26–30, 1996) on Appropriations Requests for the 1998–1999
Biennium
Health Professions Council, August 26, 9:00 a.m., John H. Reagan
Building, 105 West 15th Street, Austin, Texas, Room 106
Soil and Water Conservation Board, August 26, 1:00 p.m., John H.
Reagan Building, 105 West 15th Street, Austin, Texas, Room 106
Ethics Commission, August 27, 9:00 a.m., John H. Reagan Building,
105 West 15th Street, Austin, Texas, Room 106
Animal Health Commission, August 27, 10:00 a.m., Capitol Exten-
sion, State Capitol Building, Austin, Texas, Room E2.030
O fice of State-Federal Relations, August 27, 10:00 a.m., Capitol
Extension, State Capitol Building, Austin, Texas, Room E2.036
Health and Human Services Commission, August 27, 1:00 p.m.,
Capitol Extension, State Capitol Building, Austin, Texas, Room
E2.030
Veterans Commission, August 27, 2:00 p.m., John H. Reagan
Building, 105 West 15th Street, Austin, Texas, Room 106
Interagency Council on Early Childhood Intervention, August 28,
9:00 a.m., John H. Reagan Building, 105 West 15th Street, Austin,
Texas, Room 106
Human Rights Commission, August 28, 9:00 a.m., Capitol Extension,
State Capitol Building, Austin, Texas, Room E2.030
Council on Sex Offender Treatment, August 28, 10:00 a.m., Capitol
Extension, State Capitol Building, Austin, Texas, Room E2.036
Commission on the Arts, August 28, 2:00 p.m., John H. Reagan
Building, 105 West 15th Street, Austin, Texas, Room 106
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Texas State University System, August 28, 2:00 p.m., William P.
Hobby State Office Building, 333 Guadalupe, Austin, Texas, Room
100
Advisory Commission on State Emergency Communications, August
29, 9:00 a.m., John H. Reagan Building, 105 West 15th Street, Austin,
Texas, Room 106
Texas State University System, August 29, 9:00 a.m., William P.
Hobby State Office Building, 333 Guadalupe, Austin, Texas, Room
100
Cancer Council, August 29, 9:00 a.m., Capitol Extension, State
Capitol Building, Austin, Texas, Room E2.030
Commission for the Deaf and Hearing Impaired, August 29, 9:30
a.m., Capitol Extension, State Capitol Building, Austin, Texas, Room
E2.036
Department of Human Services, August 29, 10:00 a.m., Department
of Human Services, Public Hearing Room, Winters Building, 701
West 51st Street, Austin, Texas
State Pension Review Board, August 29, 11:00 a.m., John H. Reagan
Building, 105 West 15th Street, Austin, Texas, Room 106
Incentive and Productivity Commission, August 29, 2:00 p.m., John
H. Reagan Building, 105 West 15th Street, Austin, Texas, Room 106




Legislative Budget Board and Governor’s Office of Budget and Plan-
ning
Filed: August 13, 1996
♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Extension of Deadline for Written Comments
The Texas Natural Resource Conservation Commission (TNRCC) has
extended its deadline to receive written comments for the proposed
repeal of existing Chapter 285 and a proposed new Chapter 285,
relating to on-site sewage facilities.
The proposal was published in the July 16, 1996, issue of theTexas
Register. The deadline for receipt of written comments to the pro-
posed changes was originally published as 30 days after the date of
publication, but has been extended to September 3, 1996.
For further information contact Michael Fahy, Field Operations
Division, P.O. Box 13087, Austin, Texas 78711-3087, (512) 239-
1490.
Issued in Austin, Texas on August 13, 1996.




Texas Natural Resource Conservation Commission
Filed: August 14, 1996
♦ ♦ ♦
Notice of Opportunity to Comment on Default Orders of Ad-
ministrative Enforcement Actions
The Texas Natural Resource Conservation Commission (TNRCC)
Staff is providing an opportunity for written public comment on the
listed Default Order. The TNRCC Staff proposes Default Orders
when the Staff has sent an Executive Director’s Preliminary Report
(EDPR) to an entity outlining the alleged violations; the proposed
penalty; and the proposed technical requirements necessary to bring
the entity back into compliance, and the entity fails to request a
hearing on the matter within 20 days of its receipt of the EDPR.
Similar to the procedure followed with respect to Agreed Orders
entered into by the Executive Director of the TNRCC pursuant to
the Texas Clean Air Act (the Act), this notice of the proposed orders
and the opportunity to comment is published in theTexas Registerno
later than the 30th day before the date on which the public comment
period closes, which in this case is September 18, 1996. The TNRCC
will consider any written comments received and the TNRCC may
withhold approval of a Default Order if a comment indicates the
proposed Default Order is inappropriate, improper, inadequate, or
inconsistent with the requirements of the Act. Additional notice will
not be made if changes to a Default Order are made in response to
written comments.
A copy of the proposed Default Order is available for public
inspection at both the TNRCC’s Central Office, located at 12100
Park 35 Circle, Building A, 3rd Floor, Austin, Texas 78753, (512)
239-3400 and at the applicable Regional Office listed as follows.
Written comments about the Default Order should be sent to the
Staff Attorney designated for the Default Order at the TNRCC’s
Central Office at P.O. Box 13087 Austin, Texas 78711-3087 and
must be received by 5:00 p.m. on September 8, 1996. Written
comments may also be sent by facsimile machine to the Staff Attorney
at (512) 239-3434. The TNRCC Staff Attorneys are available to
discuss the Default Order and/or the comment procedure at the listed
phone numbers; however, comments on the Default Order should be
submitted to the TNRCC in writing.
(1) COMPANY: Springtown Truck Sales; DOCKET NUMBER:
96-1033-AIR-E; ACCOUNT NUMBER: PC-0134-H; LOCATION:
Springtown, Parker County, Texas; TYPE OF FACILITY: used car/
truck dealership; RULE VIOLATED: 30 TAC §114.1 and the Texas
Health and Safety Code, §382.085(b) by offering for sale in the State
of Texas two motor vehicles with missing or inoperable emission
systems or devices; PENALTY: $2,000; STAFF ATTORNEY:
Thomas Corwin, MC-175, (512)239-5915; REGIONAL OFFICE:
6421 Camp Bowie Boulevard, Suite 312, Fort Worth, Texas, 76116;
(817) 732-5531.
Issued in Austin, Texas, on August 14, 1996.




Texas Natural Resource Conservation Commission
Filed: August 14, 1996
♦ ♦ ♦
Notices of Opportunity to Comment on Settlement Agree-
ments of Administrative Enforcement Actions
IN ADDITION August 20, 1996 21 TexReg 7917
The Texas Natural Resource Conservation Commission (TNRCC)
Staff is providing an opportunity for written public comment on the
listed Agreed Orders (AOs) pursuant to the Health and Safety Code,
the Texas Clean Air Act (the Act), Chapter 382, §382.096. The
Act, §382.096 requires that the TNRCC may not approve these AOs
unless the public has been provided an opportunity to submit written
comments. Section 382.096 requires that notice of the proposed
orders and of the opportunity to comment must be published in the
Texas Register no later than the 30th day before the date on which
the public comment period closes, which in this case is September
18, 1996. Section 382.096 also requires that the TNRCC promptly
consider any written comments received and that the TNRCC may
withhold approval of an AO if a comment indicates the proposed
AO is inappropriate, improper, inadequate, or inconsistent with the
requirements of the Texas Clean Air Act. Additional notice is
not required if changes to an AO are made in response to written
comments.
A copy of each of the proposed AOs is available for public inspection
at both the TNRCC’s Central Office, located at 12100 Park 35 Circle,
Building A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at
the applicable Regional Office listed as follows. Written comments
about these AOs should be sent to the Staff Attorney designated for
each AO at the TNRCC’s Central Office at P.O. Box 13087 Austin,
Texas 78711-3087 and must be received by 5:00 p.m. on September
18, 1996. Written comments may also be sent by facsimile machine
to the Staff Attorney at (512) 239-3434. The TNRCC Staff Attorneys
are available to discuss the AOs and/or the comment procedure at the
listed phone numbers; however, §382.096 provides that comments on
the AO’s should be submitted to the TNRCC in writing.
(1) COMPANY: Challenge Door Company; DOCKET NUMBER:
96-1286-AIR-E; ACCOUNT NUMBER: HR-0058-H; LOCATION:
Sulphur Springs, Hopkins County, Texas; TYPE OF FACILITY:
door manufacturing plant; RULE VIOLATED: 30 TAC §116.4 (now
§116.115), and the Act, §382.085(b) by exceeding the daily raw
material limit intake; failing to install pentane collection equipment
and a thermal oxidizer (TO) within six months; failing to record TO
temperature on a daily basis; failing to submit a proposed testing
method within 30 days of attaining normal operations; and failing
to meet the required efficiency for the pentane recovery system as
evidenced by stack test results of July 15, 1993; PENALTY: $10,000;
STAFF ATTORNEY: Patricia Capps, (512) 239-0682; REGIONAL
OFFICE: 2916 Teague Drive, Tyler, Texas, 75701; (903) 595-5466.
(2) COMPANY: Moreno’s Texaco; DOCKET NUMBER: 96-1241-
AIR-E; ACCOUNT NUMBER: EE-0962-W; LOCATION: El Paso,
El Paso County, Texas; TYPE OF FACILITY: gasoline station;
RULE VIOLATED: 30 TAC §114.13(a) and the Act, §382.085(b)
on October 1, 1994, when laboratory analysis of gasoline samples
taken that day revealed that the fuel in the unleaded gasoline tank
at the station did not have a minimum oxygen content of 2.7% by
weight; PENALTY: $500; STAFF ATTORNEY: Walter Ehresman,
(512) 239-0573; REGIONAL OFFICE: 7500 Viscount Boulevard,
Suite 147, El Paso, Texas, 79925; (915) 778-4576.
(3) COMPANY: OEM, Inc.; DOCKET NUMBER: 96-0053-AIR-
E; ACCOUNT NUMBER: TA-1268-O; LOCATION: Fort Worth,
Tarrant County, Texas; TYPE OF FACILITY: extrusion and profile
machinery plant; RULE VIOLATED: 30 TAC §116.110(a) and the
Act, §382.0518(a) and §382.085(b), by failing to obtain a permit or
satisfy the conditions for an exemption prior to the construction and
operation of a facility that may emit contaminants into the air of the
state; PENALTY: $0; STAFF ATTORNEY: Linda Sorrells, (512)
239-3408; REGIONAL OFFICE: 6421 Camp Bowie Boulevard,
Suite 312, Fort Worth, Texas, 76116; (817) 732-5531.
(4) COMPANY: Waste Reduction Systems, Inc.; DOCKET NUM-
BER: 96-1345-AIR-E; ACCOUNT NUMBER: HG-3837-B; LOCA-
TION: Houston, Harris County, Texas; TYPE OF FACILITY: land-
fill; RULE VIOLATED: 30 TAC §101.4 and §101.6 and the Act,
§382.085(a) and §382.085(b) by emitting one or more air contam-
inants, or combinations thereof, in such concentration and of such
duration as were or tended to be injurious to or to adversely affect
human health or welfare, animal life, vegetation, or property, or as
to interfere with the normal use and enjoyment of animal life, vege-
tation, or property. Specifically, it is alleged that: (a) nuisance-level
dust emissions caused by truck traffic from excavation work em-
anated from the Landfill on March 26, 1991; (b) nuisance-level odor
from nonhazardous municipal waste emanated from the Landfill on
August 5, 1992; (c) nuisance-level odor from nonhazardous munici-
pal waste, documented during a complaint investigation for failure to
report an upset condition, emanated from the Landfill on August 18,
1992; (d) nuisance-level odor from nonhazardous municipal waste,
an upset condition that the Company failed to report, emanated from
the Landfill on December 17, 1992; (e) nuisance-level odor from
nonhazardous municipal waste emanated from the Landfill on Jan-
uary 6, 1993; (f) nuisance-level odor from nonhazardous municipal
waste emanated from the Landfill on February 23, 1993; PENALTY:
$22,000; STAFF ATTORNEY: Patricia Capps, (512) 239-0682; RE-
GIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas,
77023-1423; (713) 767-3500.
(5) COMPANY: Witco Corporation; DOCKET NUMBER: 96-
1285-AIR-E; ACCOUNT NUMBER: MR-0003-G; LOCATION:
Sunray, Moore County, Texas; TYPE OF FACILITY: carbon black
manufacturing plant; RULE VIOLATED: 30 TAC §116.115; the
Act, §382.085(b); and TNRCC Air Quality Permit Number 9449
by: (a) exceeding the 1.5% sulfur content of feedstock from January
1993-March 1994, in violation of Special Provision #2; (b) failing to
conduct stack sampling on the new Unit #2 reactor within 60 days
after achieving the maximum production rate but no later than 180
days after initial start-up, in violation of Special Provision #7c.; and
(c) failing to render old reactors inoperable in Unit #2 upon the initial
startup of the new Unit #2 reactor, in violation of Special Provision 9;
PENALTY: $5,000; STAFF ATTORNEY: Patricia Capps, (512) 239-
0682; REGIONAL OFFICE: 3918 Canyon Drive, Amarillo, Texas,
79109-4996; (806) 353-9251.




Texas Natural Resource Conservation Commission
Filed: August 14, 1996
♦ ♦ ♦
The Texas Natural Resource Conservation Commission (TNRCC)
Staff is providing an opportunity for written public comment on the
listed Agreed Orders (AOs) pursuant to the Health and Safety Code,
the Texas Clean Air Act (the Act), Chapter 382, §382.096. The
Act, §382.096 requires that the TNRCC may not approve these AOs
unless the public has been provided an opportunity to submit written
comments. Section 382.096 requires that notice of the proposed
orders and of the opportunity to comment must be published in the
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Texas Registerno later than the 30th day before the date on which
the public comment period closes, which in this case is September
19, 1996. Section 382.096 also requires that the TNRCC promptly
consider any written comments received and that the TNRCC may
withhold approval of an AO if a comment indicates the proposed
AO is inappropriate, improper, inadequate, or inconsistent with the
requirements of the Act. Additional notice is not required if changes
to an AO are made in response to written comments.
A copy of each of the proposed AOs is available for public inspection
at both the TNRCC’s Central Office, located at 12124 Park 35 Circle,
Building C, 1st Floor, Austin, Texas 78753, (512) 239-1864 and at the
applicable Regional Office listed as follows. Written comments about
these AOs should be sent to the Enforcement Coordinator designated
for each AO at the TNRCC’s Central Office at P.O. Box 13087
Austin, Texas 78711-3087 and must be received by 5:00 p.m. on
September 19, 1996. Written comments may also be sent by facsimile
machine to the Enforcement Coordinator at (512) 239-1893. The
TNRCC Enforcement Coordinators are available to discuss the AOs
and/or the comment procedure at the listed phone numbers; however,
§382.096 provides that comments on the AOs should be submitted
to the TNRCC in writing.
(1) COMPANY: Ashland Chemical Company; DOCKET NUM-
BER: 96-0621-AIR-E; ACCOUNT NUMBER: HG-1019-L; LOCA-
TION: Houston, Harris County, Texas; TYPE OF FACILITY: spe-
cialty chemicals manufacturing plant; RULE VIOLATED: 30 TAC
§116.110(a) and the Act, §382.0518(a) and §382.085(b), by operating
two hydrazine storage tanks without first obtaining a permit or sat-
isfying the condition of a standard exemption.; PENALTY: $1,575;
ENFORCEMENT COORDINATOR: Sheila Smith, (512) 239-1670;
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas
77023-1423, (713) 767-3500.
(2) COMPANY: Danny Brown’s Paint & Body; DOCKET NUM-
BER: 96-0888-AIR-E; ACCOUNT NUMBER: WA-0070-Q; LOCA-
TION: Huntsville, Walker County, Texas; TYPE OF FACILITY:
automotive repair and refinishing shop; RULE VIOLATED: 30 TAC
§116.115(a), TNRCC Standard Exemption 124(i) and (k), and the
Act, §382.085(b) by operating the Shop with open solvent containers
and an uncapped waste solvent drum and having a spray booth stack
with an elevation less than 1.2 times the height of the shop build-
ing; PENALTY: $350; ENFORCEMENT COORDINATOR: Sheila
Smith, (512) 239-1670; REGIONAL OFFICE: 5425 Polk Avenue,
Suite H, Houston, Texas 77023-1423, (713) 767-3700.
(3) COMPANY: PBR, Incorporated; DOCKET NUMBER: 96-0692-
AIR-E; ACCOUNT NUMBER: DB-4113-F; LOCATION: Dallas,
Dallas County, Texas; TYPE OF FACILITY: used car dealership;
RULE VIOLATED: 30 TAC §114.1(c)(1) and the Act, §382.085(b)
by offering for sale a vehicle with missing emission control systems
or devices; PENALTY: $350; ENFORCEMENT COORDINATOR:
Tel Croston, 239-5717; REGIONAL OFFICE: 6421 Camp Bowie
Boulevard, Suite 312, Fort Worth, Texas 76116, (817) 732-5531.
(4) COMPANY:Roberto’s Autobus, Incorporated;DOCKET NUM-
BER: 96-1122-AIR-E; ACCOUNT NUMBER: DB-4278-S; LOCA-
TION: Dallas, Dallas County, Texas; TYPE OF FACILITY: used car
dealership; RULE VIOLATED: 30 TAC §114.1(c)(1) and the Act,
§382.085(b), by offering for sale a vehicle with missing emission
control systems or devices; PENALTY: $350; ENFORCEMENT CO-
ORDINATOR: Tel Croston, 239-5717; REGIONAL OFFICE: 6421
Camp Bowie Boulevard, Suite 312, Fort Worth, Texas 76116, (817)
732-5531.
(5) COMPANY: Stolthaven Houston, Inc; DOCKET NUMBER:
96-1147-AIR-E; ACCOUNT NUMBER: HG-1045-K; LOCATION:
Houston, Harris County, Texas; TYPE OF FACILITY: bulk
chemical storage facility; RULE VIOLATED: 30 TAC §;101.20(1),
115.112(a)(2)(a), and 116.115(a); 40 CFR §60.112a(a)(2) and
§60.112b(a)(1)(iv); and the Act, §382.085(b) by failing to equip
slotted gauge pipes in four storage tanks with covers, seals, or lids;
PENALTY: $3,500; ENFORCEMENT COORDINATOR: Miriam
Hall, 239-1044; REGIONAL OFFICE: 5425 Polk Avenue, Suite H,
Houston, Texas 77023-1423, (713) 767-3700.
(6) COMPANY: Sunburst Shutters Texas; DOCKET NUMBER:
96-1114-AIR-E; ACCOUNT NUMBER: DB-1675-C; LOCATION:
Dallas, Dallas County, Texas; TYPE OF FACILITY: custom window
shutters manufacturing plant; RULE VIOLATED: 30 TAC §116.110
and the Act, § 382.0518(a) and §382.085(b) by exceeding the volatile
organic compound emission limit of six pounds per hour, averaged
over any four-hour period, from a paint booth as specified by Standard
Exemption 75; PENALTY: $0; ENFORCEMENT COORDINATOR:
David Edge, 239-1779; REGIONAL OFFICE: 6421 Camp Bowie
Boulevard, Suite 312, Fort Worth, Texas 76116; (817) 732-5531.
(7) COMPANY: Total Body; DOCKET NUMBER: 96-0622-AIR-
E; ACCOUNT NUMBER: BL-0607-B; LOCATION: Sweeny, Bra-
zoria County, Texas; TYPE OF FACILITY: automotive repair and
refinishing shop; RULE VIOLATED: 30 TAC §116.110(a) and the
Act, §382.0518(a) and §382.085(b), by operating without first ob-
taining a permit or satisfying the conditions of a standard exemp-
tion; PENALTY: $350; ENFORCEMENT COORDINATOR: Sheila
Smith (512) 239-1670; REGIONAL OFFICE: 5425 Polk Avenue,
Suite H, Houston, Texas 77023-1423; (713) 767-3700.
(8) COMPANY: Tube Forming, Incorporated; DOCKET NUMBER:
96-1118-AIR-E; ACCOUNT NUMBER: DB-2321-K; LOCATION:
Carrollton, Dallas County, Texas; TYPE OF FACILITY: tube
fabrication; RULE VIOLATED: 30 TAC §116.110 and the Act,
§382.0518(a) and §382.085(b), by failing to obtain a permit or qualify
for a standard exemption for the conveyorized degreaser; PENALTY:
$950; ENFORCEMENT COORDINATOR: Carl Schnitz, 239-1892;
REGIONAL OFFICE: 6421 Camp Bowie Boulevard, Suite 312, Fort
Worth 76116, (817) 732-5531.
Issued in Austin, Texas, on August 14, 1996.




Texas Natural Resource Conservation Commission
Filed: August 14, 1996
♦ ♦ ♦
Public Utility Commission of Texas
Notices of Intent to File Pursuant to Substantive Rule §23.27
Notice is given to the public of the intent to file with the Public Utility
Commission of Texas an application on August 5, 1996, pursuant to
Public Utility Commission Substantive Rule 23.27 for approval of
a customer-specific contract for billing and collection services with
InfoAccess, Inc.
IN ADDITION August 20, 1996 21 TexReg 7919
Tariff Title and Number: Application of Southwestern Bell Tele-
phone Company for Approval of a Customer-Specific Contract for
Billing and Collection Services with InfoAccess, Inc. pursuant to
Public Utility Commission Substantive Rule 23.27. Tariff Control
Number 16257.
The Application: Southwestern Bell Telephone Company seeks ap-
proval of a customer-specific billing and collection services contract
with InfoAccess, Inc. The services pursuant to the customer-specific
contract will be offered anywhere within the state of Texas where
InfoAccess, Inc. provides services to Southwestern Bell end user
customers.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, 7800 Shoal Creek Boule-
vard, Austin, Texas, 78757, or call the Public Utility Commission
Consumer Affairs Section at (512) 458-0223, or (512) 458-0221 for
teletypewriter for the deaf.
Issued in Austin, Texas, on August 13, 1996.
TRD-9611672
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Filed: August 12, 1996
♦ ♦ ♦
Notice is given to the public of the intent to file with the Public Utility
Commission of Texas an application on August 5, 1996, pursuant to
Public Utility Commission Substantive Rule 23.27 for approval of
a customer-specific contract for billing and collection services with
Oncor Communications, Inc.
Tariff Title and Number: Application of Southwestern Bell Tele-
phone Company for Approval of a Customer-Specific Contract for
Billing and Collection Services with Oncor Communications, Inc.
pursuant to Public Utility Commission Substantive Rule 23.27. Tar-
iff Control Number 16258.
The Application: Southwestern Bell Telephone Company seeks ap-
proval of a customer-specific billing and collection services con-
tract with Oncor Communications, Inc. The services pursuant to
the customer-specific contract will be offered anywhere within the
state of Texas where Oncor Communications, Inc. provides services
to Southwestern Bell end user customers.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, 7800 Shoal Creek Boule-
vard, Austin, Texas, 78757, or call the Public Utility Commission
Consumer Affairs Section at (512) 458-0223, or (512) 458-0221 for
teletypewriter for the deaf.
Issued in Austin, Texas, on August 13, 1996.
TRD-9611673
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Filed: August 12, 1996
♦ ♦ ♦
Notice is given to the public of the intent to file with the Public Utility
Commission of Texas an application on August 5, 1996, pursuant to
Public Utility Commission Substantive Rule 23.27 for approval of
a customer-specific contract for billing and collection services with
FTC Long Distance I, L.P.
Tariff Title and Number: Application of Southwestern Bell Tele-
phone Company for Approval of a Customer-Specific Contract for
Billing and Collection Services with FTC Long Distance I, L.P. pur-
suant to Public Utility Commission Substantive Rule 23.27. Tariff
Control Number 16259.
The Application: Southwestern Bell Telephone Company seeks ap-
proval of a customer-specific billing and collection services con-
tract with FTC Long Distance I, L.P. The services pursuant to the
customer-specific contract will be offered anywhere within the state
of Texas where FTC Long Distance I, L.P. provides services to South-
western Bell end user customers.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, 7800 Shoal Creek Boule-
vard, Austin, Texas, 78757, or call the Public Utility Commission
Consumer Affairs Section at (512) 458-0223, or (512) 458-0221 for
teletypewriter for the deaf.
Issued in Austin, Texas, on August 13, 1996.
TRD-9611674
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Filed: August 12, 1996
♦ ♦ ♦
Notice is given to the public of the intent to file with the Public Utility
Commission of Texas an application on August 5, 1996, pursuant to
Public Utility Commission Substantive Rule 23.27 for approval of
a customer-specific contract for billing and collection services with
Call for Less Long Distance, Inc.
Tariff Title and Number: Application of Southwestern Bell Tele-
phone Company for Approval of a Customer-Specific Contract for
Billing and Collection Services with Call for Less Long Distance,
Inc., pursuant to Public Utility Commission Substantive Rule 23.27.
Tariff Control Number 16260.
The Application: Southwestern Bell Telephone Company seeks ap-
proval of a customer-specific billing and collection services contract
with Call for Less Long Distance, Inc. The services pursuant to the
customer-specific contract will be offered anywhere within the state
of Texas where Call for Less long Distance, Inc. provides services
to Southwestern Bell end user customers.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, 7800 Shoal Creek Boule-
vard, Austin, Texas, 78757, or call the Public Utility Commission
Consumer Affairs Section at (512) 458-0223, or (512) 458-0221 for
teletypewriter for the deaf.
Issued in Austin, Texas, on August 13, 1996.
TRD-9611675
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Filed: August 12, 1996
♦ ♦ ♦
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Notice is given to the public of the intent to file with the Public Utility
Commission of Texas an application on August 5, 1996, pursuant to
Public Utility Commission Substantive Rule 23.27 for approval of
a customer-specific contract for billing and collection services with
FTC Long Distance I, L.P.
Tariff Title and Number: Application of Southwestern Bell Tele-
phone Company for Approval of a Customer-Specific Contract for
Billing and Collection Services with FTC Long Distance I, L.P. pur-
suant to Public Utility Commission Substantive Rule 23.27. Tariff
Control Number 16259.
The Application: Southwestern Bell Telephone Company seeks ap-
proval of a customer-specific billing and collection services con-
tract with FTC Long Distance I, L.P. The services pursuant to the
customer-specific contract will be offered anywhere within the state
of Texas where FTC Long Distance I, L.P. provides services to South-
western Bell end user customers.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, 7800 Shoal Creek Boule-
vard, Austin, Texas, 78757, or call the Public Utility Commission
Consumer Affairs Section at (512) 458-0223, or (512) 458-0221 for
teletypewriter for the deaf.
Issued in Austin, Texas, on August 13, 1996.
TRD-9611676
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Filed: August 12, 1996
♦ ♦ ♦
Notice of Intent to File Pursuant to Substantive Rule §23.28
Notice is given to the public of the intent to file with the Public Utility
Commission of Texas an application, not later than August 15, 1996,
pursuant to Public Utility Commission Substantive Rule 23.28, for
approval of promotional rates.
Tariff Title and Number: Application of XIT Rural Telephone
Cooperative, Inc. for Approval of Promotional Rates For LEC
Services, Pursuant to Public Utility Commission Substantive Rule
23.28. Tariff Control Number 16262.
The Application: XIT Rural Telephone Cooperative, Inc. seeks ap-
proval to waive the initial nonrecurring charges related to the installa-
tion of custom calling services and tone dialing services for existing
residential and business customers during the time period between
October 1, 1996 and December 31, 1996.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, 7800 Shoal Creek Boule-
vard, Austin, Texas, 78757, or call the Public Utility Commission
Consumer Affairs Section at (512) 458-0223, or (512) 458-0221 for
teletypewriter for the deaf.
Issued in Austin, Texas, on August 13, 1996.
TRD-9611677
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Filed: August 12, 1996
♦ ♦ ♦
Statewide Health Coordinating Council (SHCC)
Texas State Health Plan Update-Request for Public Comment
The Statewide Health Coordinating Council (SHCC) announces that
the proposed Texas State Health Plan Update for 1997/1998 is
available for public review and comment for 30 days beginning
August 21, 1996. The public comment period will extend through
September 19, 1996. The proposed Texas State Health Plan Update
for 1997/1998 is available for review at the Texas Department of
Health, Bureau of State Health Data and Policy Analysis, 1100
West 49th Street, Room M-660, Austin, Texas 78756, during regular
business hours. Copies of the proposed Plan Update can be obtained
by writing to the Bureau at the address shown or by calling (512)
458-7261.
The proposed Texas State Health Plan Update for 1997/1998 will also
be available for review at the following Councils of Governments,
during regular business hours, beginning August 21, 1996:
Panhandle Regional Planning Commission, 415 West 8th Avenue,
Amarillo, Texas 79102;
South Plains Association of Governments, 1323 58th Street, Lubbock,
Texas 79412;
Nortex Regional Planning Commission, 4309 Jacksboro Highway,
Suite 200, Wichita Falls, Texas 76302;
North Central Texas Council of Governments, 616 Six Flags Drive,
Arlington, Texas 76011;
Ark-Tex Council of Governments, 911 Loop 151 Center West
Building. A., Texarkana, Texas 75501;
East Texas Council of Governments, 3800 Stone Road, Kilgore,
Texas 75662;
West Central Texas Council of Governments, 1025 East North 10th
Street, Abilene, Texas 79601;
Rio Grande Council of Governments, 1100 North Stanton, Suite 610,
El Paso, Texas 79936;
Permian Basin Regional Planning Commission, 2910 Laforce Boule-
vard, Midland, Texas 79711;
Concho Valley Council of Governments, 5002 Knickerbocker Road,
San Angelo, Texas 76904;
Heart of Texas Council of Governments, 300 Franklin Avenue, Waco,
Texas 76701-2297;
Capital Area Planning Council, 2520 Interstate Highway 35 South,
Suite 100, Austin, Texas 78704;
Brazos Valley Development Council, 1706 East 29th Street, Bryan,
Texas 77802;
Deep East Texas Council of Governments, 254 North Wheeler,
Jasper, Texas 75951;
South East Texas Regional Planning Commission, 3501 Turtle Creek
Drive, Port Arthur, Texas 77642;
Houston-Galveston Area Council, 3555 Timmons, Suite 500, Hous-
ton, Texas 77027;
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Golden Crescent Regional Planning Commission, Victoria Regional
Airport Boulevard 102 Victoria, Texas 77904;
Alamo Area Council of Governments, 118 Broadway, Suite 400, San
Antonio, Texas 78205;
South Texas Development Council, 1718 East Calton Road, Laredo,
Texas 78041;
Coastal Bend Council of Governments, 2910 Leopard, Corpus Christi,
Texas 78408;
Lower Rio Grande Valley Development Council, 4900 North 23rd
Street, McAllen, Texas 78504;
Texoma Council of Governments, 3201 Texoma Parkway, Suite 211,
Sherman, Texas 75090;
Central Texas Council of Governments, 100 South East Street,
Belton, Texas 76513-0729; and
Middle Rio Grande Development Council, 403 East Napal, Carrizo
Springs, Texas 78834.
The Statewide Health Coordinating Council (SHCC) develops a State
Health Plan every six years with biennial updates between plans. The
1993/1994 Texas State Health Plan was the base plan for the current
six-year planning cycle. The 1993/1994 Texas State Health Plan
focused on preventive and primary care. The 1995/1996 Texas State
Health Update focused on the state’s publicly funded institutions of
higher education and the need to develop an optimum health care
workforce in Texas.
The proposed Texas State Health Plan Update for 1997/1998 focuses
on managed care. The Statewide Health Coordinating Council held
thirteen public forums on managed care issues around the state during
the months of November 1995 through February 1996. The proposed
1997/1998 update gives an overview of managed care, a summary of
national and state trends in managed care, a discussion of issues
in managed care, and SHCC recommendations for improving the
managed care environment in Texas.
Written comments may be submitted through September 19, 1996
to Gregg Ukaegbu, Planner, Bureau of State Health Data and Policy
Analysis, Texas Department of Health, 1100 West 49th Street, Austin,
Texas 78756-3199. Written comments may also be submitted via
electronic mail to Mr. Ukaegbu at gukaegbu@dpa.tdh.state.tx.us.




Statewide Health Coordinating Council (SHCC)
Filed: August 14, 1996
♦ ♦ ♦
Texas Department of Transportation
Public Notice
In accordance with Title 43, Texas Administrative Code,
§2.43(e)(4)(B), the Texas Department of Transportation is giving
public notice of the availability of the Draft Environmental Impact
Statement (DEIS) for the proposed construction of the Loop 49
(South Section) roadway facility around the city of Tyler in Smith
County, Texas. Comments regarding the DEIS should be submitted
to John B. Goodwin, P.E., prior to 5:00 p.m. on Friday, October
4, 1996, at the Texas Department of Transportation Tyler District
Office located at 2709 West Front Street, Tyler, Texas 75702.
The proposed project consists of the construction of a controlled
access freeway from State Highway 155 east to State Highway 110,
a distance of 15.5 kilometers (9.6 miles). The proposed Loop 49
facility will consist of a four-lane divided roadway with both parkway
and freeway sections, depending on the surrounding existing land
use. Three alternatives, in addition to the no-build alternative, have
been presented in the DEIS for this project. All three alternatives lie
between State Highway 155 and State Highway 110 in an east-west
direction, but differ in their proximity to the City of Tyler. Alternative
A is the alternative closest to Tyler and is 15.48 kilometers (9.62
miles) in length. Alternative B lies outside Alternative A and is 16.74
kilometers (10.4 miles) in length. Alternative C lies the farthest from
the City of Tyler and is approximately 18.44 kilometers (11.5 miles)
long.
The proposed Loop 49 freeway is intended to alleviate traffic
congestion on existing roadways in urbanized Smith County; to
provide a safer, more convenient route for traffic traveling through the
Tyler area; increase mobility and provide access (including improved
emergency service access) to the Southern Tyler/Smith County area.
The social, economic, and environmental impacts of the Loop 49
project have been analyzed in the DEIS.
Copies of the DEIS and other information about the project may be
obtained at the Texas Department of Transportation Tyler District
Office located at the previously mentioned address. For further
information, please contact John B. Goodwin, P.E., at 903-510-9224.
Copies of the DEIS may also be reviewed at the University of Texas
at Tyler Library, Tyler Junior College Library, the office of the Smith
County Judge, the Tyler Metropolitan Planning Organization, East
Texas Council of Governments, and the Tyler Metropolitan Chamber
of Commerce.




Texas Department of Transportation
Filed: August 14, 1996
♦ ♦ ♦
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Services
TheTexas Registeroffers the following services. Please check the appropriate box (or boxes).
Texas Natural Resource Conservation Commission, Title 30
❑ Chapter 285 $20 ❑ update service $15/year(On-Site Wastewater Treatment)
❑ Chapter 290$20 ❑ update service $15/year(Water Hygiene)
❑ Chapter 330$45 ❑ update service $15/year(Municipal Solid Waste)
❑ Chapter 334 $35 ❑ update service $15/year(Underground/Aboveground Storage Tanks)
❑ Chapter 335 $25 ❑ update service $15/year(Industrial Solid Waste/Municipal
 Hazardous Waste)
Update service should be in❑ printed format❑ 3 1/2” diskette ❑ 5 1/4” diskette
Texas Workers Compensation Commission, Title 28
❑ Update service $25/year
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Uniform Commercial Code
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